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WE are preparing for the next number 
an article discussing the liability of banks 
for the defaults of their notaries. The 
liability is not identical in all cases 
with that for defaults of correspondents. 
Much has been said and decided on the 
subject which should be of interest and 
value to a large class of readers. 


“ Mark how the labyrinthian turns they take, 
The circles intricate, and mystic maze!” 


THE circuitous collection system,made 
the subject of a paper read before the 
1891 convention of Texas bankers, by 
G. A. Levi, of Victoria, (reproduced in 
this number), is a topic which is yearly 
acquiring greater prominence among the 
problems which confront the banking 
community. Contrary to all natural 
ideas of economic transit which teach 
the shortest route between two distant 
points, the orbit of the check discloses 
perturbations which must make the 
most erratic comet blush with shame, 
and rivals the path of the bird who, 
darting hither and thither, passes and 
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re-passes the objective point many times, 
before finally settling at its destination. 
In days of stage coaches, before the 
railroad and efficient mail service afford- 
ed the means for such winding course, 
the oblique and angular route of the 
check was an impossibility, But with 
the means at hand, notwithstanding the 
loss of time and the additional labor and 
expense involved, the practice of circuit- 
ous check transit sprang up, and has 
grown to be an evil which calls for 
remedy. The situation which underlies 
and induces the practice is set forth in 
the paper, and is known to all bankers. 
No one denies, and it needs no words to 
show, that the practice is wrong and 
should be remedied. The gratuitous 
burden placed by the business, upon the 
banking community, and held in its 
place by competition, should be thrown 
off by some united action, and just com- 
pensation demanded for just work. 
Aside from gratuitous labor, the fact 
of possible, or probable, responsibility 
in case of loss by reason of delay in 
transit, should bea potent factor in in- 
ducing beneficial action on the banker's 
part. In some states a bank undertaking 
a collection is responsible for the default 
of its correspondents; in others, only for 
due care in their selection. But in either 
case, responsible negligence becomes a 
pertinent question. A draft is received 
for collection at a distant point. By 
direct transit to an agent there, it could 
be presented in two or threedays. But 
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the oblique course of transit adcpted re- 
sults in its arrival six days after receipt. 
The drawee has failed the day before, 
and all checks presented up to and 
including the fourth day have been paid. 
Shown that by direct transit, the draft 
could have been presented and would 
have been paid on the third day, the 
courts would probably declare the depos- 
itory bank guilty of negligence in the 
course pursued, 

A general with his army is stationed 
at New York. The country is invaded 
by a foreign power, who threaten Wash- 
ington. Order is given to proceed to the 
defense of the capital. What would be 
thought of the general, if instead of 
taking a direct route, he should go by 
way of Cleveland, because of a saving 
in the railroad fare, his roundabout 
course resulting in a sacking of the 
treasury and destruction of the city be- 
fore his arrival? 

The question of uprooting the circu- 
itous check evil is one of remedy only. 
The task is not to convince bankers that 
it is an evil, but, recognizing the evil, 
to solve the problem of removing it. 
The city banker is burdened by the mer- 
chant or other depositor. He, in turn, 
burdens his country correspondent. The 
united action of city bankers in bringing 
the justice of the claim for proper com- 
pensation to the attention of their de- 
positors,and combination to enforce their 
just demands, would produce the most 
beneficial results 


Tue subject of gratuitous collections, 
out of which springs this indirect mode 
of transmitting paper, was made the basis 
of an interesting address by Mr. John 
T. Remey at the last convention of Iowa 
bankers, the title of his paper being 


‘*The Free Collection Business, Its 
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Growth and Evil Effect.” The writer 

declared this was one of the greatest 

abuses with which bankers at present 

have to contend. It was the result of 

extreme competition, and to remedy the 

evil, bankers must strike at its source. 
Said the writer: 


I see no good reason why a banker, any more than 
any other business man, should do business in any of 
its branches without getting a reasonable compensa- 
tion. He putsin his capital; pays his taxes, always 
assessed upon a most gererous scale; pays his clerks 
remuneratively, and is expected to head subscription 
lists for the church, the hospital, charities in general 
(we might add in parenthesis the BANKING LAW JOUR- 
NAL), and the thousand and one other things we are 
so familiar with in our daily life. In short, we cannot 
complain of neglect or inattention, for we are never 
overlooked by the assessor, and the charitable man 
with the subscription list—the man who is ever ready 
to offer up his time—never passes us by. Now, on 
top of all legitimate expenses, in addition to the costly 
attention just referred to, I freely assert that it is 
simply an imposition to require him to employ his cap- 
ital and labor, and not accord him a fair percentage of 
remuneration. 


Mr. Remey stated that although this 
free collection business was an evil, it 
was doubtful if it ever could be rooted 
out for the reason that the cause is com- - 
petition; and while he was unable to 
cite anything in the way of a remedy for 
‘*free collections” or make any sugges- 
tions that would tend to reduce the vol- 
ume of them, he believed something 
might be done to mitigate the evil. 

As a result of the discussion, the con- 
vention adopted the following: 


RESOLVED,, that it is the sense of this convention 
that the banker is justly entitled to a reasonable com- 
pensation for services rendered, and we regard free 
collectiéns and remittances as a violation of the fund- 
amental principle that “the laborer is worthy of his 
hire.” 


ATTENTION is invited to a New York 
decision reported in the Abstracts, as 
illustrative of a line of cases where en- 
terprising creditors of financially weak 
debtors, seek to make their debts good 
out of the bank to whose hands they for- 
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ward the collection, by reason of some 
alleged negligence on its part in hand- 
ling the paper. Our readers will remem- 
ber in the JourNat of August rst, a case 
of this kind from Tennessee, where a 
bank who received for collection from 
tae drawer, without instructions, a sight 
draft, (creditor on debtor) which on 
presentation, the drawee promised and 
it expected, would be paid in a few days, 
was held not guilty of negligence in 
holding the draft for ten days before 
return or notification to the drawer, this 
being its regular method pursued re- 
garding similar drafts. At the end of 
the ten days the drawee failed, and the 
creditor, who had drawn the draft, sued 
the collecting bank for negligence. The 
court denied the negligence, although 
no notice of the delay was sent by the 
bank to the creditor. The case, it is 
readily seen, is different from one of pa- 
per forwarded for collection, where there 


are indorsers to hold by prompt present- 
ment and notice. 

In the New York case, now published, 
the case for the bank was even stronger. 
The creditor drew at sight, no protest, 
on his debtor, and forwarded the draft 
to a bank seven miles from the debtor's 


residence. The bank, according to cus- 
tom, mailed the debtor a notice of the 
draft. Ina week, he called, and being 
unable to pay on the day, the cashier 
procured his acceptance, payable a week 
later, and the drawer was notified of the 
circumstances. Two weeks afterward 
the debtor failed. It appeared that he 
was insolvent at the time the draft was 
drawn. Notwithstanding this, the ref- 
eree held the bank negligent in not mak- 
ing an immediate presentment of the 
draft. The court, of course, reverses 
the referee. 

If banks were to be held to the strict 


tule of diligence, required for  in- 
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dorsed paper, in cases of this character, 
where the proceeding is in the nature of 
an attempt (sometimes hopeless, often 
doubtful,) by a creditor to procure pay- 
ment from a debtor, rather than a reg- 
ular draft, upon funds or value in the 
hands of a drawee, we would have a 
plethora of drafts by eager creditors 
upon insolvent debtors, and an ava- 
lanche of resultant lawsui:s with banks 
figuring as parties defendant. 


ALL readers interested in the subject 
of the examination of banks, and the 
various methods employed by interior 
defaulters in undermining the funds of 
the institution, will find elsewhere in our 
pages a recital of unusual interest, name- 
ly, the report of the experts* appointed 
by the sub-committee ot the Finance 
Committee of City Councils of Phila- 
delphia to examine the Keystone Bank, 
submitting in detail the result of their 
investigations. The examination covered 
the period of two years beginning Jan- 
uary 2, 1889, the date upon which Bards- 
ley entered upon his duties as city 
treasurer. Atthat date, the account- 
ants report they are convinced the bank 
was insolvent. The report states with 
great particularity the methods em- 
ployed to plunder both the city treas- 
ury, and the depositors of the Keystone 
Bank. The disclosure of fictitious as- 
sets entered on the books, wrongful 
overdrafts, unearned dividends, certifi- 
cates of deposit issued and paid without 
record, mutilation of the ledgers, un- 
warranted credits to depositors, crim- 
inal abstractions of cash, and numerous 
other wrongful and criminal acts, makes 
a recital of intense interest, and fur- 


*Messrs Heins & Whelen, Accountants, Philadelphia. 








232 THE BANKING 
nishes a valuable contribution to the 
literature of bank examinations. 


FoLLowInc the publication in our last 
of the article ‘*‘ Discounters’ Risks on 
Partnership Accommodations,”’ accom- 
panying relative decisions from Georgia 
and Michigan, we have received, and 
publish in the present number, a decision 
of the California supreme court, which 
illustrates the attempt of a corporation 
to escape liability on a discounted note, 
by the plea that its obligation was for 
accommodation, and beyond its power 
to make. As our readers well know, a 
corporation, unless especially author- 
ized by law, is devoid of power to lend 
its credit, and a bank, discounting with 
knowledge of the accommodation char- 
acter, cannot hold the corporation upon 
its obligation. 

The controversy in the present case 
was over a note for $2500, made payable 


to a bank, and signed as follows: (1) cor- 
poration by president; (2) president in- 


dividually ; (3) a third party. The bank 
discounted the note. The president of 
the corporation testified that he got the 
money and used it for his own purposes; 
that the corporation was merely surety; 
and that it was so understood and ac- 
cepted by the discounting bank. The 
bank’s president testified that he knew 
nothing about who was the principal 
debtor; that he understood the money 
was for the president of the corporation, 
‘*but whether it was something the com- 
pany was owing him, or whether it was 
borrowing for him, he was not clear.” 

It further appeared that at the time 
of discount, a resolution by the board 
of directors of the corporation that the 
‘‘company borrow $2,500 and execute 
its note therefor to such person as might 
have the money to lend it,” was delivered 
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to the bank with the note; and further, 
the fact was shown that the company 
had power to borrow to pay its corporate 
indebtedness. 

On this showing the case went to the 
jury who found against the company, 
and on appeal to the supreme court, the 
verdict is sustained. Irrespective of the 
conflicting testimony, the fact that the 
corporation signed first, and the fact of 
the concurrent resolution authorizing 
the company to borrow, are deemed in- 
consistent with the accommodation 
theory; the note upon its face is said to 
bear no flavor of accommodation, and 
the jury, upon contradictory evidence, 
having determined against the company’s 
contention, their verdict is upheld. 

The value of study of cases of this 
character, is obvious. They teach the 
discounter to be wary, and avoid falling 
into legal traps, when he lends his money. 
They teach the lesson that corporations 
have only limited powers, and lending 
their credit is not one; that individual 
partners, likewise,lack the power to bind 
non assenting copartnersin this manner; 
and that where knowledge of the accom- 
modation character is chargeable upon 
the discounter, he has no remedy against 
firm or corporation. The various cases, 
as they come up, presenting illustrations 
of what circumstances will, or not, be 
deemed knowledge on the banker’s part, 
as decided by a jury and when the cor- 
poration is, or not, held on an alleged or 
actual accommodation signature, are 
very useful, in the moulding of judg- 
ment for the conduct of future trans- 
actions. 

The subject, too, has an amusing side 
for the student of human nature. What 
a wonderful transformation frequently 
takes place in that short period between 
discount and payment, in the mind, 
demeanor and actions of the individual 
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who has contracted the accommoda- 
tion. 

At the former time, there is no dispute 
as to the law, or the liability. Every- 
thing is serene. Lack of authority in 
the corporate official, or the individual 
partner, is an unheard of thing. No 
question exists of his full authority, or 
of the full willingness and intention of 
the corporation to promptly pay. He 
will scout at the mere suggestion of a 
contrary possibility. But the money 
once paid over, and its return asked, the 
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whole nature of the contracting party 
becomes changed. His knowledge of 
the law has materially developed. His 
understanding of the transaction has 
undergone a complete metamorphose. 
No longer is it a corporate or partner- 
ship obligation, but the money must be 
made from other sources, or charged to 
account of loss: The trap originally 
set and covered with sweet words and 
promises is now sprung; and frequently, 
as court records disclose, the victim is 
ensnared. 


CERTAIN THINGS ABOUT COLLATERALS. 


T is a general rule that the pledgee of 

collaterals to secure a specific loan 

or indebtedness, cannot assert a lien 

thereon for the general indebtedness of 

the pledgor. Referring to this subject 
in a previous number* we said: 


Bankers are too apt to think that because they have 
collaterals in their hands in excess of the total amount 
of the pledgor’s indebtedness they are perfectly safe 
and can hold the pledged securities for everything 
which the debtor owes. When the circumstances un- 
der which the securities have been piedged, however, 
come under the careful scrutiny of a court, such an 
illusion is frequently dispelled, and the pledgees find, 
to their dismay, their hold upon the paper does not 
afford them all the protection they may have supposed. 
* * * Bearing in mind the general rule (above 
stated) the banker in his dealings with borrowers, can 
so formulate his agreements in this regard as to obtain 
the security which he rightfully should have'for all 
indebtedness of the pledgor. 


A case reported in the same Journalt 


* 2 BANKING L. J. 156. 
+ Armstrong v. Chemical National Bank, U.S. Cir 
Ct. S. D. N. Y.2 BANKING L. J. 160, 


affords a good illustration of the appli- 
cation of the general rule, and cites 
other authority in its support. The 
opinion} contains this language: 


It is familiar law that a banker has a lien upon all 
funds and securities in his possession, deposited with 
him in the usual course of business, by a customer to 
facilitate the financial transactions contemplated be- 
tween them, which extends to the payment of any 
balance on generalaccount. The lien arises from the 
implied understanding of the parties that credit is to 
be given in the course of dealings between them by 
the banker to the customer upon the faith of the se- 
curities. It is equally familiar law that the lien does 
not exist when the securities have been deposited for 
a special purpose, or for the payment of a particular 
loan;and where they are delivered specifically to pro- 
tect the banker in a particular transaction, or series 
of transactions, he has nolien upon them for any other 
purpose, and cannot assert one for any other indebt- 
edness, whether arising upon general account or other- 
wise. 


The study of the case ot Hallowell v. 
Blackstone National Bank recently de- 


¢ WALLACE, J. 
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cided in Massachusetts, and reported in 
this number, may be fittingly pursued 
in this connection. The bank granted 
a loan to a borrower, taking his note, 
and certain stock as collateral security. 
The following clause in the note shows 
how the bank provided for the security 
of the stock, not only for the specific 
loan, but for other indebtedness of the 
borrower as well: 


The bank is authorized to sell the stock “on the 
non-performance of this promise, said bank applying 
the net proceeds to the payment of this note, and 


. accounting to me for the surplus, if any; and it is 


hereby agreed that such surplus, or any excess of collat- 
erals upon this note, shall be applicable to any other note 
or claim against me held by said bank.” 


The principal question discussed by 
the court is whether, under this clause, 
the bank can hold the stock as security, 
pot only for the loan mentioned, but 
also for two acceptances of a firm of 
which the borrower was a member and 
which the bank had discounted before 
the date of the loan in question. The 
language of the pledge authorizes the 
application of the excess ‘‘ to any other 
note or claim against me held by said 
bank;” and the court regards these 
words as broad enough to embrace firm 
acceptances, unless there is some reason 
in the contract, the circumstances, or 
mercantile practice to give them a nar- 
rower meaning. Says the court: 


If Smith (the borrower) had had private dealings 
and a private account with the bank as a depositor, 
and his firm also had had dealings and an account 
there, and Smith had given security in the terms of 
his note in order to be allowed to overdraw or to ob- 
tain a discount, it may be that the generality of the 
language would be restrained to the line of dealings 
in the course of which it is used. 
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But the court goes on to say the 
clause to be construed is a printed form 
used in all cases of borrowers, and 
there is no sufficient reason for not giv- 
ing the words their full legal effect, 
which would include claims against the 
borrower’s firm. And they add: 


We have no doubt that our merchants are perfectly 
aware that claims against their firms are claims- 
against them, and when a merchant gives securitv for 
any claim against him, and there is noching to cut 
down the literal meaning of the words, he must be 
taken to include claims against him as partner. 

Many readers will remember a collec- 
tion of cases published in the JOURNAL 
over a year ago§ upon the question 
whether a bank could apply an individ- 
ual deposit upon a firm debt. The 
reasons underlying the cases were set 
forth and the greater number denied 
the right of the bank to make the ap- 
plication. It is useful to group in the 
mind, in connection with this line of 
cases, the Massachusetts decision now 
published, where, under a pledge of col- 
laterals with authority to sell and apply 
‘*to any other note or claim against me 
held by said bank,” the right is declared 
to hold for debts of the pledgor’s firm, 
as well as for his individual obligations. 
The case further suggests to the practi- 
cal banker an improvement in the form 
of the security clause of this note to 
avoid all controversy, by specification 
with greater particularity, of the debts 


or obligations of the pledgor, not only ~ 


individually, but of his firm or otherwise, 
for which the pledged property may be 
held and applied. 





§ 2 BANKING L. J. 130. 
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BANKING LAW REFORM. 


HE following views were expressed 
in a general circular issued by this 
JouRNAL in January, 1890: 


NECESSITY FOR REFORM. 


It is self-evident that in the conduct of human 
affairs in any department of our political, com- 
mercial or social system, the nearer approach to 
simplicity, consistency and definiteness in the 
governing laws or rules, the less trouble, dan- 
ger and dissatisfaction result. Take for exam- 
ple, the laws governing navigation. What un- 
heard of disasters would result were the law 
uncertain orconflicting as to the proper signal 
fora given course, or the proper lights to be 
displayed. Turn to our political government, 
and contemplate the chaos and confusion which 
would attend any uncertainty in the law as to 
the mode of electing our chief executives, our 
law-makers, or our judiciary. 

And these truths,as applicable to the above and 
numberless other walks of life, equally apply to 
the conduct of the banking business. A system 
of rules regulating the powers, duties, functions, 
and liabilities of banks and their officers, defin- 
ing the character of, liabilities of parties to, and 
the hundred diverse questions which spring 
from the use of commercial paper and securities 
in which bankers deal, and governing the count- 
less cognate subjects allied to the banking busi- 
ness—must at its best, when clear, definite and 
consistent, be of an exceedingly complex char- 
acter. But, unfortunately, at the present time, 
bankers are not even blessed with clearness, 
definiteness and consistency in the rules gov- 
erning their business. In a country where the 
Californian and the New Yorker, the man from 
Maine and the Texan join in a single transac- 
tion by means of commercial paper, that trans- 
action, under certain circumstances, might be 
susceptible of regulation by the diverse rules of 
four states. And so we have each state an- 
nouncing its own particular system of rules, 
legislative and judicial, for the government of 
commercial paper that may be dealt in by par- 
ties in other states where contrary rules as to 
the liability of parties, and other matters, have 
prevalence. Let a few cases of diversity, out of 


many, be instanced. A collecting bank is abso- 
lutely liable for the default of its correspondent, 
or only for due care in selecting a suitable cor- 
respondent, according to the state wherein the 
law is announced. A bank likewise can, or 
cannot, pay its depositor’s note, payabie there- 
at, in the absence of instructions, as held in 
different states. So, also, a third party who 
signs a note on the back before delivery to the 
payee, isa joint maker, a surety, a guarantor 
or a second indorser, with the distinct liability 
characteristic of each, according to the state in 
which the law is proclaimed. Again, an order 
on a banker payable at a future day is, or 1s not, 
entitled to grace, and in many states where the 
affirmative has been held, the negative has been 
subsequently established by legislative enact- 
ment, 

The foregoing is sufficient to show the neces- 
sity of reform, uniformity and simplification in 
these laws, either by national enactment, or 
state legislative agreement. Such reform, when 
accomplished, will materially lessen the volume 
of pecuniary loss which now results to a large 
degree from the present uncertainty and con- 
flict. To produce good results this JouRNAL, 
when properly supported, will be potent factor. 
While bankers as individuals may recognize the 
necessity of reform and may periodically meet, 
express their views, and pass resolutions, the 
most good can probably be done by a jour- 
nalistic agency which can continally present 
and agitate the subject, and act as a medium to 
convey the views of bankers and others inter- 
ested to the law-making bodies from whom the 
desired relief mustcome. The JOURNAL has in 
the past, and will continue to present the law 
on the various subjects of conflict. By this 
means it educates and instructs as to the neces- 
sity of reform. It aims to thoroughly arouse 
the interest and obtain the co-operation of bank- 
ers in the work, and then it will be fitted to 
urge, energetically and successfully, before the 
various legislatures, the enactment or repeal of 
such laws as may be productive of the most good. 

* * * * * * 


In the present state of the law, the multipli- 
cation of decisions, the springing up of new and 
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doubtful points, and the intimate manner in 
which the law and practice of banking are in- 
terwoven, a field exists for a publication de- 
voted tothese matters. The Journat is the 
embodiment of an earnest desire to do good in 
the position which it occupies, and should re- 
ceive the support and co-operation of the class 
which it seeks to benefit and to whose service it 
is dedicated, 


The following editorial on the same 
subject was published in our initial num- 
ber two years ago: 


lt is well known that the laws of the various 
states on many points of banking law are di- 
verse and conflicting, and that this condition of 
aftairs has been productive of much inconven- 
ience, uncertainty and loss to the interests af- 
fected thereby. There is a vast field for im- 
provement in this regard, and it would seem to 
be the special province of a journal of this char- 
acter to inaugurate and endeavor to carry out, 
with the co-operation of those interested, some 
system of reform by which much of the uncer- 
tainty and conflict in the existing laws might be 
swept away. The grand object to be accom- 
plished by any movement of this kind is uni- 
formity. The same rule for New York, for 
Illinois, for Pennsylvania, for California, for 
every state inthe Union. Is there any reason 
aside from state precedentand prejudice, why 
the laws of grace should not be similar every- 
where within our national limits? Or why the 
holder of an unaccepted check can sue the bank 
thereon in Illinois while he cannot in New York? 
Or why a bank that takes paper for collection ata 
distant place should be governed by at least three 
different rules of liability in various jurisdictions? 
Or why a party placing his name on the back of 
a promissory note before delivery to the payee 
should be held liable as joint maker, as second 
indorser, and as guarantor, in different localities? 
or why a hundred other equally diverse rules, 
governing similar conditions of fact, should 
exist? 

The cause of this condition of things is ap- 
parent. Each state in the Union, in the exer- 
cise of its sovereign power, has laid down the 
rules that to it seemed proper (or its judicial 
officers have declared the law as to them seemed 
correct) governing these subjects, but the effect 
of such an inconsistent body of law, upon a 
people dealing together as a single emraae. 
is exceedingly unfortunate. 


A remedy could be afforded by the enactment 
by Congress of a national code of commercial 
paper, but an obstacle to this way out of the 
difficulty arises from the aversion of the states 
to any encroachment by the national govern- 
ment upon their soverign power. Any such 
course would widen the general powers of the 
government at Washington, and, at the same 
time, take away the power to legislate upon and 
judicially regulate the subject from the indi- 
vidual states. 

Another remedy tobe applied would be through 
the action of the various state legislatures in the 
enactment of uniform laws upon the various 
subjects. Such action would be hadonly after 
the subjects of reform had been discussed and 
agitated in the different states. The practical 
way to accomplish such a result would be, as 
stated by Mr. Parsons, in the preface to his ad- 
mirable third edition of ‘‘ Morse on Banking.” 
He says (speaking of banking law): 

‘* There is probably no department of law that 
is growing more rapidly, or in which there are 
a greater number of important questions that 
are the subject of conflict. The common law 
decisions in the various states are at war all 
along the line of banking law. In view of this 
fact, and of the great importance of a uniform 
system of commercial law in these United 
States, forming, as they practically do, a single 
business community, we respectfully suggest 
the feasibility of calling a convention of dele- 
gates from each state to subject the points of 
difference to thorough discussion, and recom- 
mend such legislation as will bring the law into 
harmony upon these matters,which have no 
relation to the boundar’es of states, but are of 
continental or world-wide interest.” 

These columns will be open to advocate a 
movement of this kind, and we hope to arouse 
an interest that will ultimately lead to some 
definite, practical action being taken in the va- 
rious states, at least upon some of the subjects 
where a uniform rule would be a conceded ben- 
efit. We ask the kind consideration by our 
readers of these matters, and request commu- 
nications from those interested suggesting the 
subjects in their opinion wherein the necessity 
for reform is most immediate, as well as pre- 
senting their views upon the most practical and 
efficient method by which the veform can be 
accomplished. 


The seed thus sown has commenced 
to bud and bear fruit. 
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THE JOURNAL’S VIEWS UPON NECESSITY 
OF REFORM RECOGNIZED IN TEXAS, 


At the 1891 convention of Texas bank- 
ers held in the city of Austin, the follow- 
ing resolution, introduced by president- 
elect J. W. Blake, of Mexia, was adopted: 


WHEREAS, It is well-known that the laws of 
various States on many points of banking and 
commercial law are diverse and conflicting; 
and 

Wuereas, This condition of affairs is product- 
ive of much inconvenience, uncertainty and loss 
to the interests affected thereby; and 

WueEREAS, We believe the same rules should 
apply for New York, for Texas and for every 
state in the Union alike, forming, as they prac- 
tically do, a single business community; and 

WHEREAS, We can see no good reason why 
the laws of grace should not be similar every- 
where within our national limits, or why a bank 
that takes paper for collection at a distant place 
should be governed by at least three different 
rules of liability in various jurisdictions, or 
why a hundred other equally different rules 
governing similar conditions of fact should 
exist; therefore, in view of these facts, and of 
the great importance of a uniform system of 
commercial law in the United States, be it 

RESOLVED by this convention, first, That for 
the purpose of effecting the object desired, a 
committee of three is hereby appointed whose 
duty it shall be to draft or propose a bill such as 
may, in their judgment, seem necessary and 
best for the adoption by the several states em- 
bedying the. various subjects of banking and 
commercial law. 

RESOLVED, second, That the bill prepared by 
said committee shall be presented to the next 
convention of the American Bankers’ Associa- 
tion, through or by the representatives herein ap- 
pointed to said convention, with the request 
that ths same be considered, and that they re- 
commend to the several states said bill or some 
other suitable legislation that will bring the laws 
into harmony upon these matters. 

RESOLVED, third, That we intrust our repre- 
sentatives to endeavor to secure the indorsement 
of such a bill as will, in their judgment, secure 
the object desired, and that they shall also 
secure the appointment of committees by said 
American Bankers’ Association for each of the 
States and Territories to present said bill to the 
legislatures of the several states. 


237 


RESOLVED, fourth, That President G. A. Levi, 
Hon. J. F, Miller and A. P. Woolridge are here- 
by appointed as said committee, and are also 
hereby constituted delegates under this resolu- 
tion tothe American Bankers’ Association. 


Before the final adoption of the reso- 
lution some discussion occurred as to the 
practicability of requiring the committee 
to draft a complete bill with reference 
to banking and commercial law; it being 
urged that even if drafted, such a bill 
would probably be entirely changed by 
those to whom submitted for adoption, 
necessitating a repetition of creative 
labor, and furthermore, the committee 
would be unable to prepare such a book 
of law before the American Association 
should meet. This led to an explanation 
of the purpose of the resolution by its 
promoter, who said: 


We all recognize the effect of these differences 
which exist upon many of the vital points in the 
various states and territories. We all recognize 
the fact that there is a necessity for harmony 
upon these various subjects, and not only that, 
but that some practical measure must be devised 
to effect harmony in the laws of the several 
states. If we put this matter aside, it goes on 
just as it has done for years and years without 
anything having been done by anybody to cor- 
rect it. I say let us make the beginning, and, 
in my judgment, you will find that good results 
will be accomplished by it, I admit that it would 
be impracticable, andeven impossible, for this 
committee to formulate a bill embodying every 
subject of banking and commercial law, and 
such is not the intention of the resolution. I 
nevertheless think it practicable for them to 
frame a bill comprising such subjects as are of 
the greatest importance to us, such as the sub- 
ject of ‘‘ grace,” the subject of ‘‘ protest,” ‘‘fees 
to be charged for protests;” also the ‘‘ liability of 
indorsers in making collections,” etc. A great 
many of these matters which most vitally affect 
us can be put in the shape of a bill, and by rec- 
ognition of the American Bankers’ Association, 
that being representative of every state and ter- 
ritory in the Union, this bill may be presented 
to the legislatures of all the states, and in this 
way it becomes possible and even practicable to 
effect the desired legislation upon these subjects 
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in a great number of the states, thus securing 
laws that are uniform. I admit that it would 
be impossible to effect the adoption of such a 
matter by all the legislatures at once, but I be- 
lieve if the proper recommendations are made 
in a bill to the several states, that within two 
years from this date one-third of the states of the 
United States will have enacted legislation em- 
bodying these recommendations, for it being in 
‘the interest of no class, but for the good of the 
whole country, no opposition will be met in 
our efforts to accomplish the results we seek. 
We might accomplish these results through a 
direct law of Congress, but we are at once met 
with the fact that such a bill would be an en- 
-croachment upon State rights, so that serious 
difficulties might be encountered iu this direc- 
‘tion, hence our only course is for each state to 
act upon the matter. And I see no more prac- 
ttical way to bring this matter to the favorable 
-attention of the legislatures of the different states 
than for us to frame a bill of the character pro- 
posed, and presentitforadoption. This will be 
a progressive step, and the advantages of such 
a measure will be so generally appreciated that, 
in my opinion, it will not be long until we shall 
have uniform laws on these subjects that will 
be of incalculable value to the whole commercial 
world, 


From this action of Texas bankers the 
amportant subject of banking law reform 
will, in all likelihood, be brought before 
the representatives of the bankers of the 
entire country at the coming New Or- 
leans convention for consideration, dis- 
cussion and action. 


A SUGGESTED PLAN OF ACTION, 


The suggestion is offered that a be- 
ginning be made in this important sub- 
ject of reform by the appointment by 
the association of some competent per- 
son to undertake the labor of formulating 
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a ‘‘Bankers’ Code” or a ‘‘Code of 
Banking and Commercial Law” for 
presentation, with report, at the conven- 
tion of the following year. This will 
give a year in which to perform the un- 
dertaking, and afford time for inquiry, 
investigation, and the exercise of judg- 
ment regarding the particular subjects 
for inclusion or rejection. 

During the year, the commissioner can 
proceed with the labor of construction; 
call for and receive suggestions from 
bankers in different sections; act in co- 
operation with the vice-presidents of the 
general associations in the various states, 
and the officials of the state organiza- 
tions; and complete a draft code, with 
explanations of the different sections 
proposed, the existing law, the change, 
and the object. During the year, it 
would probably be practicable to obtain 
the approval, indorsement, or views of 
many of the state associations, which 
meet before the national convention, 
upon portions or the whole of the pro- 
posed law. Such a draft code, when 
understood and indorsed by the Ameri- 
can Bankers’ Convention, would be in 
shape for launching upon the attention 
of the state legistatures by the vice- 
presidents of the association in the 
various states, and others interested,and 
being in the interest of simplicity, uni- 
formity, and the general good of the 
entire commercial world, should find 
passage at the respective capitals. 

Deferentially submitting these sug- 
gestions, the action of the national con- 
vention is awaited, 
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DEPOSITS IN SAVINGS BANKS 


(By Van Buren Densiow.) 


SECOND ARTICLE, 


“IN TRUST.” 


HE doctrine criticised in our last 

number, that a gratuitous deposit 
in a savings bank by ‘‘A in trust for 
B” constitutes an irrevocable trust, and 
passes the legal title to the deposit to B 
from the date of the déposit, probably 
takes its rise from the decision of Surro- 
gate Bradford in Witzel v. Chapin® in 
1855. In this case Witzel in 1849 had 
deposited in the Greenwich Savings 
Bank $500 to account of ‘‘ William Wit- 
zel in trust for Ann Witzel,” on 3d 
March, 1853, had withdrawn $495, and 
on 27th June had deposited $300, the 
interest on which had been regularly 


made up and withdrawn by the depos- 


itor, for his own use, tohisdeath. Ann 
Witzel claimed the amount of the last 
deposit against the administrator. Sur- 
rogate Bradford had not advanced to 
the full height of the doctrine after- 
wards announced, viz., that the benefic- 
iary’s title to the fund dates from act of 
deposit, and that any withdrawal ot the 
snm deposited is a wrong to the benefic- 
iary. If he had entertained this doctrine 
it would have been his duty to direct 
not only the later deposit of $300, but 
also the previous deposit of $500, to- 
gether with all the items of interest 
wrongfully withdrawn to be paid to Ann 
Witzel by the administrator. Ann only 
claimed the amount due from the sav- 
ings bank. As compared with the later 
doctrine she threw away three-fourths of 
her claim, from sheer lack of audacity, 


* 3 Bradford, 386. 


or because her case arose twenty years 
too soon. 

Surrogate Bradford treats the trust as 
revocable by the depositor at any time 
prior to his death, and regards the prior 
acts of the depositor in drawing out 
portions of the fund as entirely proper. 
the trust only becoming irrevocable at 
death. It is important to note the 
growth which the doctrine makes be- 
tween 1855 and 1883. 


COURT OF APPEALS 1883. 
Irrevocable During Life. 

She may not have been 
aware that she had no 
right to draw from the 


SURROGATE BRADFORD 
IN 1855. 


Revocable During Life. 
Ido not think that the 


mere existence of the 
power to revoke or recall 
the deposit is sufficient to 
invalidate the trust if that 
power has not been exer- 
cised. 


Witzel v.Chapin,; Brad. 
392: 


trnst fund, but that fact 
would not take away the 
character which she had 
given to that fund. 

Willis v. Smyth, 9x N.Y. 
301. 

The trust * was * irre- 
vocable. 

Mabie v. Bailly, 95 N. Y. 


Mr. Bradford, instead of going back 
to Lord Holt’s logical discussion of the 
reasons why there must be a considera- 
tion, or a deed under seal to create a 
valid trust, and a ‘‘ mutation of posses- 
sion’ to constitute a gift, calls up out of 
his infer consciousness, a standard which 
would be the very highest and best, if 
carefully investigated, viz., ‘‘the nature 
of things.” He says: 

‘‘ There would seem to be no reason in the 
nature of things why a trust cannot be created 
by a meredeclaration. * * * Nor is it nec 


essary there should be any consideration to sup- 
port the trust if it be explicitly declared.” 


+ Witzel v. Chapin, 389-90. 
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Mr. Bradford then cites in behalf of 
the needlessness of a deed under seal, or 
of a notice to the beneficiary, to the crea- 
tion of a valid trust, four cases in all of 
which there was an obvious valid con- 
sideration for the trust, viz., Weilson v. 
Blight.{ Weston v. Barker,§ Cumberland v. 
Codrington,§§ and Shepherd v. McL£vers,|| 
and in behalf of the needlessness of a 
consideration, provided there is a deed 
in trust, which brings it under the prin- 
ciples of equity applicable to executory. 
trusts by deed, the case of Collinson v. 
Patrick,* and from these five cases infers 

. that neither a deed under seal nor a 
consideration is necessary. He seems 
to give no recognition to Lord Holt’s 
doctrine that each of these essentials 
may serve to dispense with the need of the 
other, and that their utility and function 
are therefore alternative. The fallacy in 
such a mode of argument is the same as if 
he had cited cases in which the passage to 
Europe had been made by steam with- 
out sail, and others in which it had been 
made by sail without steam, and others 
by balloon without sails or steam, as the 
foundation for a new doctrine that nei- 
ther steam nor sail, nor balloon is 
heeded, but only that we should wade 
in. 

To discover the fallacy of such a use 
of authorities it is only necessary to read 
the case of Collinson v. Patrick in which 
the briefs on both sides and the opinion 
of the court concur in admitting that no 
executory trust is valid without a con- 
sideration, unless the grantor in trust 
has completely divested himself of the 
legal title in favor of some Trustee for 
the beneficiaries. 





+1 Johns. Cas. 200. 
§ 12 Johns. R. 276. 

$§ 3 Johns. C. R. 261. 
14 Johns. C. R. 138. 
* 2 Keen, 134. 


Surrogate Bradford attempts to con- 
strue the act of depositing a sum of 
money in a savings bank to the credit 
of the depositor ‘‘ in trust for A,” as 
being a divesting of the depositor’s title, 
because the particular bills or money 
deposited become the property of the 
bank. This would be wholly true if 
the form of the deposit were ‘‘for account 
of Greenwich Savings Bank in trust for 
Ann Witzel.” In that case, the Bank 
would have become the trustee for Ann 
Witzel and the depositor would have 
done “ all in his-power to make it (ie. 
the change of title) absolute and con- 
clusive against himself.” 

But in depositing the fund in a bank, 
to the credit of the depositor in trust 
for A, he does absolutely nothing except 
to express a gratuitous executory in- 
tention in favor of A, leaving the whole 
legal title in himself. The banks all 
recognize him as holding the legal title 
by allowing him and no other to check 
out the fund. : 

There has never been any statute con- 
cerningtrustsof personal property(which 
are merely bailments in Law) to make 
the title to follow the use, as was done 
concerning uses of real estate by the 
Statute of Uses, thereby converting the 
cestui gue use into the owner. A trust 
therefore in personal property .is ex- 
actly what a use was in real estate prior 
to the Statute of Uses, viz. a mere naked 
confidence, intention or willingness— 
not atitle in any degree. ice ads Bur- 
nett 42 Am. Dec. 336. 

The statements by which Surrogate 
Bradford sought to liken a deposit in a 
bank for the account of the depositor ‘‘ in- 
trust for” another, to that of a divesti- 
ture of title in favor of a trustee, which 
is essential to convert a trust from an 
executory into an executed trust are 
manifestly glaring fallacies. It is not 





a alUreerlCMOelC lUClC UC ew tlC(CirlCUK lO 


THE BANKING 


contended in any of the savings banks 
deposit cases heretofore referred to that 
the Savings Bank has become the trustee. 
If there be any trustee he is the depos- 
itor only. Obviously it does not help 
to make the trust valid that he holds the 
funds ina savings bank rather than in 
his private safe. He is as much the 
owner of the deposit, as any other de- 
positor. Indeed he has got to be the 
legal owner of the deposit in order to 
perform the trust if it be a valid trust, 
or to revoke it if it be revocable. Now 
to ascertain whether it is an executed or 
executory trust—apply the language of 
Mr. Tinney, barrister, in Collinson v. Pat- 
rick cited by Surrogate Bradford. 


The principles upon which the court acts, 
with respect to trusts executed and trusts exe- 
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cutory, are well established. Ifa trust is exe- 
cuted it is irrevocable, and the court will enforce 
it against the party creating it, whether there is 
or is not a consideration for it. If a trust is 
executory the court will not give effect to it in 
favor of a volunteer. - Whether a trust is execu- 
ted or executory depends upon whether the 
party creating the trust has or has not done all 
in his power to make it absolute and conclusive 
against himself. 


The mode of making a deposit in a 
savings bank which would make it an 
executed trust, within the above lan- 
guage and dispense with a consideration, 
would have been in the case of Witzel v. 
Chapin to deposit in the Greenwich Sav- 
ings Bank to the account of ‘‘ The Green- 
wich Savings Bank in trust for Ann 
Witzel.” 


LIABILITY OF BANKS IN SENDING COLLECTIONS BY A CIR- 
CUITOUS ROUTE. 


[Address by Mr. G. A. Levi, of Victoria, at the Texas Bankers’ Convention] 


HE question ot the liability of banks 

in sending collections by a circuit- 

ous route concerns the collecting bank 
as much as it does the sending bank, 
and opens up the question of exchange 
or collection fee claimed and justly due 
the bank making the collection. Com- 
petition and the greed for business has 
created what is known as the par list, 
which, with its attendant demands and 
kiting practices, has done more towards 
creating feeling between central banks 
and their interior connections than any 
other feature of the banking business, 
however small may be the amounts in- 


volved in the frequent causes for such 
bitter and acrimonious correspondence. 
Inasmuch as one of the prime objects of 
this organization is to bring the bankers 
of the State in closer and the most 
friendly relations, belonging as we do to 
one family—one school where the prin- 
ciples and theories of banking are taught 
and practiced—and as we are ina great 


measure interdependent, this question 
should be carefully considered and 
discussed calmly and dispassionately in 
a spirit of fairness and mutuality, to the 
end that a clearer understanding may 
exist between the central and interior 
bankers. 
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We find the burden, responsibility and 
labor connected with country collections 
a matter of so much moment as to in- 
voke the careful consideration of North- 
ern and Eastern bankers, and to such an 
extent as to call into existence the organ- 
ization of an Interstate Collection Bank, 
whose declared purpose is to undertake 
for a reasonable compensation the risk 
and labor of collection of out-of-town 
items, and to advance the money on 
same pending their transmission to 
points of payment and return, 

A bank accepting paper for collection 
from a customer in the usual course of 
business, according to decisions of su- 
preme courts, is sufficient evidence of a 
valuable consideration for the service, 
and fixes the responsibility on the bank. 
Therefore, if loss is occasioned by the 
sending of collections by a circuitous 
route it is no less a liability of the first 
receiving bank than the one assumed 
under the law by collecting banks in 
not using due diligence to protect the 
interest of the drawer. 

The various decisions and the amount 
of risk assumed by doing otherwise, 
makes the direct system unquestionably 
the safest and best, and yet to avoid 
paying a legitimate collecting fee the 
more hazardous and unbusinesslike prac- 
tice of sending items other than direct 
is largely indulged in. 

If for no other reason, the great econ- 
omy in time and the importance of 
knowing as soon as possible whether the 
draft is paid or not, should prompt 
every banker to direct the collections to 
the points of payment without incurring 
the risk of negligence and possible irre- 
sponsibility of sub-agents, in the selec- 
tion of whom he has no voice. 

The practice objected to in the paper 
originated from competition in cities 
where the collection of items out of 
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town without charge and taking them as 
cash items in current account, was 
offered as an inducement, contrary to all 
precedent and established rules of good 
and conservative banking; and it has 
created the impression on the minds of 
many interior bankers that all reciprocal 
and fraternal feeling has been eliminated 
from modern banking, and the city banks 
are trying to use them in meeting the 
demands of competition from their city 
neighbors without compensation. 

It would be most unfortunate if such 
feelings were in any wise encouraged, 
and to the end of restoring mutual good 
will, where these things have disturbed 
it, are these remarks directed. 

Another practice is finding its way 
into the channels of commerce that, in 
my humble opinion, is not regular, and 
which originated from this same practice 
of making collections, and that is the 
sending by interior merchants their own 
checks on local banks to their city cred- 
itor (merchant) to avoid paying ex- 
change. If city banks will frown down 
the habit, or induce their customers to 
do so by charging the sending country 
merchant usual exchange, the practice 
will soon be abolished. I have known 
cases where parties would let drafts 
drawn on them be returned in order that 
they might send their own checks, so as to 
not only save the exchange premium but 
to gain a few daysintime. The result of 
indulging such practices is that the city 
merchant asks or expects his banker to 
take these country checks at par as cash, 
and if the sameshould be returned, after 
going through eight or ten unnecessary 
diferent hands, unpaid and perhaps 
protested, with five dollars notary’s fees 
tacked on to it, who would be the loser, 
especially if the country drawer in the 
meantime fails? Not only is the risk to 
be considered by the banker, but the 
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merchant who assists in these innova- 
tions is liable to be made to suffer in 
this wise: Having received this country 
check and treated it as cash he extends 
this customer further credit and fills an- 
other order, which, in case of a failure, 
drags him in that much more. The 
merchant should insist on remittances 
being made in exchange payable in the 
city where he conducts his business, so 
that when the remittances arrive he 
knows that it is a credit in account he 
can rely on. 

By this means the city bank would 
be relieved of carrying as cash in 
the depositor’s account a mass of 
these items which are out at times 
for days and weeks. How shall the 
banks secure a fair profit for their labor, 
postage, stationery, etc.? A merchant 


sells his wares to make a living for him- 
self and family; a broker buys and sells 
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stock for his commissions; every busi- 
ness is conducted for profit; but the 
banker is called on to be very accommo- 
dating and work for ‘‘the honor and 
glory of the thing,” and at the same 
time assumes nearly all of the responsi- 
bility, 

I think if the direct system would be 
adopted allowing the collecting banker 
reasonable compensation, and the other 
suggestions made were adopted, the 
business of the banks would be trans- 
acted in a much more satisfactory and 
agreeable manner, not only to them- 
selves but to the community at large, 
Their customers would soon find it just 
as easy and in time as cheap; for they 
would make allowance for the bank’s 
charges in their transactions, and there 
would be no unreasonable request made 
on one side and bitter feelings engen- 
dered on the other. 
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CURRENT LEGAL DECISIONS. 


His department embraces all the newly decided cases of importance to bankers, bank counsel and bank di 


rectors, The experi 


lences they disclose are likewise worthy the careful attention and study of the merchan 


the depositor, and the bank student seeking advancement. Further information regarding any case publish 


herein, will be furnished on application. 


ACCOMMODATION PAPER OF 
CORPORATION — DISCOUNT — 
LIABILITY OF CORPORATION. 


Supreme Court of California. Sept. 10, 
1891. 


San BERNARDINO Nat. BANK v. COLTON 
Lanp & WaTER Co., ée al. (No. 


14,330.) 


1. In an action on a note signed by a corporation, and 
by its president and one cther director individually, 
the corporation alone answered, alleging that it was 
merely an accommodation maker, that the execution 
of such a note was in excess of its corporate authority, 
and that the payee and the bank to which it was trans- 
ferred after maturity, had knowledge of the fact at 
the time of the execution and transfer. The president 
testified that he told the payee he wanted the money 
for his individual use. and that he would give the cor- 
poration as security. The payee testified ‘“‘that he 
knew nothing about who was the principal debtor, or 
for whose use the money was obtained.”’ The evi- 
dence showed also that the note was made under a 
resolution of the directors of the corporation to “‘ bor- 
row’’ the money ; that the resolution, which was writ- 
ten by the president, was delivered by him to the 
payee at the time he received the money ; and that the 
signature of the corporation appeared first upon the 
note. Held that, as the evidence was conflicting, and 
there was nothing on the face of the transaction to in- 
dicate that it was not in the ordinary course of busi- 
ness, a judgment against the corporation would not 
be disturbed. 

2. A finding that the note was executed for a valuable 
consideration was admitted by the answer, and was 
not inconsistent with a finding that the defendant cor- 
poration received no part of the consideration. 


Commissioners’ decision. Department 
2. Appeal from superior court, San 
Bernardino county. Joun L. CampseE.t, 
Judge. 

Action by San Bernardino National 
Bank, a corporation, against the Colton 
’ Land & Water Company, a corporation, 
and others, to recover on a promissory 


note. There was judgment for plaintiff, 
and defendants appeal. Affirmed. 

Goodcell & Leonard, for appellants. 
Frank F. Oster, for respondent. 


FITZGERALD, C. This action is brought 
to recover on a promissory note for $2,- 
500, executed by the defendants to the 
Farmers’ Exchange Bank, acorporation, 
and by it indorsed to plaintiff after ma- 
turity. The note, which is joint and 
several, is dated July 28, 1887, and is 
signed by the defendants in the follow- 
ing order: ‘‘Colton Land and Water 
Company, by A. B. Hotchkiss, Pres’t. 
A. B. Hotchkiss. J. C. Peacock.” The 
demurrer to the complaint was properly 
overruled. The Colton Land & Water 
Company alone answered, alleging that 
it was merely an accommodation maker; 
that such execution of the note was in 
excess of its corporate authority, and 
that the plaintiff and its assignor had 
knowledge of the fact at the time of the 
execution and transfer of the note. 
Judgment was rendered in favor of 
plaintiff, and the defendants, the Colton 
Land & Water Company, and A. B. 
Hotchkiss appealed from the judgment. 
Subsequently an appeal was taken by 
the defendant corporation from the or- 
der refusing a new trial, but it is stipu- 
lated that both appeals be heard as one 
upon the same transcript. It appears 
that the note sued on was made by the 
defendant corporation in pursuance of 
the following resolution adopted at a 
meeting of the board of directors of 
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the Colton Land & Water Company, 
held at Colton on the 27th day of July, 
1887, at which five of the directors, in- 
cluding the defendants Hotchkiss and 
Peacock, were present: 

** Resolved by the board of directors that this 
company borrow $2,500, and execute its note 
therefor, at regular market rate of interest, to 
such person as might have the money to lend 
it.” 

The following stipulation was entered 
into between the parties hereto: 


‘That the articles of incorporation of the 
Colton Land & Water Company included no 
power of the corporation to make accommoda- 
tion paper, or to sign paper as an accommoda- 
tion maker or indorser, but the corporation had 
the power, under its corporate powers, to sign 
negotiable paper for the purpose of paying cor- 
porate indebtedness, or for in any way carrying 
out the purposes of the incorporation, as set 
forth in the answer, including the borrowing of 
money for its own purposes.” 

Plaintiff offered no evidence, but rested 
its case on the pleadings. The defend- 
ant Hotchkiss was sworn as a witness 
for the defense, and testified substan- 
tially as follows: That he stated to Mr. 
Drew, the president of the Farmers’ 
Exchange Bank, that he wanted the 
money for his individual use, and that 
he would give the Colton Land & Water 
Company as security; that he got the 
money on the note sued on, and used it 
for his own purposes, and that the Col- 
ton Land & Water Company was simply 
security thereon, as was Mr. Peacock; 
that the body of the resolution, in pur- 
suance of which the note was given and 
the money borrowed, was in his hand- 
writing; and that he delivered it with 
the note to Mr. Drew when he received 
the money from the bank, at which time 
he was the president, and acting as such, 
of the Colton Land & Water Company. 
Mr. Drew was then called as a witness 
for the defense, and testified substan- 
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tially ‘‘ that he knew nothing about who 
was the principal debtor, or for whose 
use the money was obtained on the 
note.” On cross-examination, he stated 
**that he understood the money was for 
Hotchkiss, but whether it was something 
the company was owing him, or whether 
it was borrowing for him, he was not 
clear.” 

The statement by Hotchkiss that the 
defendant corporation signed the note 
merely as accommodation maker, or 
surety, and that it was so understood 
and accepted by the Farmers’ Exchange 
Bank, is contradicted by Drew, and is 
inconsistent with the act of the board of 
directors of the defendant corporation, 
by which it resolved to ‘‘ borrow” the 
money, and with the fact that the reso- 
lution, which was written by Mr. Hotch- 
kiss, who is an attorney as well as pres- 
ident of the corporation, was delivered 
by him with the note to the bank at the 
time he received the money, and with 
the further fact that the signature of the 
defendant corporation, by its president, 
Hotchkiss, should appear first on the 
note,—a rather unusual place, it must 
be conceded, for the signature of an ac- 
commodation maker or surety. It would 
appear, therefore, that aside from the 
testimony of the defendant Hotch- 
kiss, there is nothing that is even re- 
motely suggestive of the slightest suspi- 
cion that the transaction, on its face, 
was not in the ordinary course of the 
business of the defendant corporation, 
and one that was clearly within the 
scope of its corporate authority. The 
court in its decision, found that neither 
the plaintiff nor its assignor, the Farm- 
ers’ Exchange Bank, had any knowledge 
whatever, either actual or constructive, 
that the defendant corporation executed 
the note in question as an accommoda- 
tion maker or surety, and not as princi- 
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pal. As the evidence on this point is 
substantially conflicting, the finding 
thereon will not be disturbed on the 
ground of the insufficiency of the evi- 
dence to justify it. 

It is insisted by appellant that the 
fourth and ninth findings are contradic- 
tory. In this view we cannot concur. 
The fourth finding, that the note was 
executed for a valuable consideration, 
is admitted by the answer, and is 1n no 
respect inconsistent with the ninth find- 
ing, that the defendant corporation re- 
ceived no part of the consideration. 
We therefore advise that the judgment 
and order be affirmed. 


Weconcur: Vanculer, C. ; BELCHER,C. 


Per Curiam. For the reasons given 
in the foregoing opinion, the judgment 
and order are affirmed. 

——o—— 
PLEDGE OF COLLATERALS— 


RIGHTS OF PLEDGEE— 
WAIVER. 


Supreme Judicial Court of Massachusetts, 
Suffolk, Sept. 3. 1891. 


HALLOWELL v. BLACKSTONE Nat. BANK. 


1. A borrower ata bank gave his note and certain 
stock as collateral security. The note authorized the 
bank to sell the stock “on the non-performance of this 
promise, said bank applying the net proceeds to the 
payment of said note, and accounting to me for the 
surplus, if any;’’ and that “such surplus,or any excess 
of collaterals upon this note, shall be applicable to 
any other note or claim against me held by said 
bank.” It did not appear that the borrower had had 
any other transactions individually with the bank. 
Heid, that the bank was authorized to hold any excess 
of collaterals as security for bills accepted by a firm 
of which the borrower was a member. 

2. Part payment only of the note at maturity consti- 
tuted non-performance, and an agreement not to press 
the demand without notice was not a waiver of the 
bank’s right to sell the stock after notice was given. 


Report from supreme judicial court, 
Suffolk county; W. A. Fie.p, Judge. 
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Bill in equity by Hallowell against the 
Blackstone National Bank to redeem 
certain stock pledged by plaintiff's in- 
solvent. Bill dismissed. ' 

J. B, Warner, for plaintiff. Frank 
£. Fitz, for respondent. 

Homes, J. This isa bill to redeem 
certain stock given by one Smith, the 
plaintiff’s insolvent, to the defendant as 
collateral security for a loan to Smith. 
The main question is whether the de. 
fendant can hold the stock as security, 
not only for the loan mentioned, but 
also for two acceptances of a firm of 
which Smith was a member, which ac- 
ceptances the defendant had discounted 
before the date of the loan in question, 
The note given by Smith for the loan 
authorizes the defendant to sell the 
stock -‘‘on the non-performance of this 
promise, said bank applying the net 
proceeds to the payment of this note, 
and accounting to me for the surplus, if 
any.” It then goes on, and these are. 
the important words, ‘‘and it is hereby 
agreed that such surplus, or any excess 
of collaterals upon this note, shall be 
applicable to any other note or claim 
against me held by said bank.” 

The counsel for the plaintiff based his 
argument on the proposition that the 
right to apply the excess of collaterals 
to any other note or claim was condi- 
tional upon Smith’s non-performance of 
his promise, We think it doubtful at 
least whether that is the true construc- 
tion of the words which we have quoted. 
We are disposed to read the agreement 
as an absolute pledge or mortgage of the 
securities for other notes and claims. 
But if this be not so we are of opinion 
that Smith did not perform his promise 
within the meaning of the note, The 
bank demanded payment of Smith on 
January 3, 1889, and he made partial 
payments, but failed to pay the residue 
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and requested the bank to make the 
balance a time loan, which the bank re- 
fused. This was a non-performance of 
his promise by Smith. It is true that 
the report states that it was understood 
that the demand should not be pressed 
without further notice. Bnt this did 
not take away the effect of the breach. 
It merely called on the bank to give no- 
tice before taking further steps, such as 
selling the security, and thisitdid. We 
neither construe the report as meaning, 
nor do we infer from it, that the breach 
of Smith’s promise by his failure to pay 
on demand was waived by thebank. On 


* January 3d, if not before, the bank’s 


right vestedto apply any excess of col- 
laterals upon other claims. 

The question remains whether the 
bank is entitled to hold the security for 
the bills, which were accepted by Smith’s 
firm and not by him individually. It 
cannot be denied that the acceptances 
were ‘‘claims against him,” and that the 
words used in his note were broad 
enough to embrace firm acceptances, 
unless there is some reason in the con- 
tract, the circumstances, or mercantile 
practice, to give them a narrower mean- 
ing. Manufacturing Co.v.Allen,122 Mass. 
467; Chuck v. Freen, Moody & M. 259. 
If Smith had had private dealings and a 
private account with the bank as a de- 
positor, and his firm also had had deal- 
ings and an account there, and Smith 
had given security in the terms of his 
note in order to be allowed to overdraw 
or to obtain a discount, it may be that 
the generality of the language would he 
restrained to the line of dealings in the 
course of which it is used. Zx parte 
McKenna, (City Bank case,) 3 De Gex. 
F. & J. 629. See Lindl. Partn. (sth 
Ed.) 119, and note. 

But we are called on to construe a 
printed form used by the bank, and pre- 


sented by it for those who borrow from 
it to sign. The question is, what is the 
reasonable interpretation of such words? 
when insisted on as a general formula to 
be used by would-be borrowers, irre- 
spective of any special course of busi- 
ness of the particular person who signs 
it, which, for the matter of that, there 
does not appear to have been in this 
case. For all that appears, the note 
mentioned may have been the only 
transaction that ever took place between 
the defendant and the plaintiff alone. 
The printed form, it may be assumed, 
would have been used by the bank 
equally in a case where the borrower 
was the principal man in his firm, and 
the only one known to the bank, who was 
borrowing for his firm daily, and had 
never borrowed for himself but in this 
instance, and in a case where the bor- 
rower’s membership in a firm whose 
notes the bank held was unknown. 
This being so, in the opinion of a ma- 
jority of the court there is no sufficient 
reason for not giving the words their 
full legal effect. The clause pledging 
the property for any other claim against 
the debtor is not inserted with a view to 
certain specific debts, but as a drag-net 
to make sure that whatever comes to the 
creditor’s hands shall be held by the 
latter until its claims are satisfied. 
Corey on Accounts and Lindley on 
Partnership have made it popular to 
refer to a mercantile distinction between 
the firm and its members. But we have 
no doubt that our merchants are per- 
fectly aware that claims against their 
firms are claims against them, and when 
a merchant gives security for any claim 
against him, and there is nothing to cut 
down the literal meaning of the words, 
he must be taken to include claims 
against him as partner. 
Decree accordingly. Bill dismissed. 
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AGENT’S CHECK—PERSONAL 
LIABILITY ON WITHDRAWAL 
OF FUNDS—NECESSITY FOR 
PRESENTMENT AND NOTICE. 


U. S. Circuit Court, E. D. Missouri, E.D 
June 22, 1891. 


ARMSTRONG v. BROLASKI. 


1. Defendant gave a check signed by him as “Agent.” 
He did not disclose for whom he was acting as agent, 
if for any one, and he afterwards withdrew the money 
deposited to himself, as agent, and deposited it to his 
individual account. He/d, that an action by an in- 
dorsee who had lost the check was properly brought 
against defendant individually as drawer. 


2. Defendant having received full credit from the 
payee, and the indorsee being a holder for value, de- 
fendant, on withdrawing the funds, became liable to 
the indorsee for the amount of the check, without pre- 
sentment or notice of non-payment. 


3. Directions of defendant to the bank to pay checks 
drawn by him as agent from his individual account will 
not avail against a suit by the indorsee without notice 
thereof to him. 


At Law. 

The case made by the evidence is as 
follows: Defendant on April 4, 1887, 
drew a check on the St. Louis National 
Bank, payable to the order of H. S. & 
H., a Boston firm, and remitted the 
same to them in payment of an account. 
The check was signed, ‘‘H. Brolaski, 
Agent.” It was deposited by the payees 
in a Boston bank, and by the latter was 
- indorsed for value to the Fidelity Na- 
tional Bank of Cincinnati, by which 
latter bank it was remitted to a St. 
Louis bank for collection. It was not 
paid when presented to the St. Louis 
National Bank, because it had not been 
properly indorsed by the payees, al- 
though the latter had received full value 
for the same when they deposited it. 
After the payees had properly indorsed 
the check at the request of the Fidelity 
Bank, it was again remitted by the iat- 
ter to its St. Louis correspondent for 
collection, but was lost in the mail. It 
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was so lost about May 5, 1887. Some 
time after the loss of the check, the 
receiver of the Fidelity Bank, which 
had in the meantime become insolvent, 
advised the defendant of the loss, 
and requested him to draw a dupli- 
cate check, which he failed to do; and 
some months thereafter he withdrew all 
the money then on deposit with the St. 
Louis National bank to the credit of 
‘*H. Brolaski, Agent,” and deposited it 
to the credit of ‘‘H. Brolaski.” When 
the account was so changed by the de- 
fendant, it appears that ke gave direc- 
tions to the St. Louis National Bank to 
pay all outstanding checks drawn by 
‘*H. Brolaski, Agent,” out of moneys. 
deposited to the credit of ‘‘ H. Brolaski,” 
but, if any notice of such direction was 
given to the holders of outstanding 
checks, the fact does not appear. This 
suit was filed in August, 1890, after the 
account of ‘‘H,. Brolaski, Agent,” with 
the St. Louis National Bank had been 
closed. The proof does not show for 
whom Brolaski was acting as agent (if 
for any one) at the time the check was 
drawn. 


C. C. Orrick and Horton Pope, for 
plaintiff. 2. 7. Delano, for defendant. 


THAYER, J., (after stating the facts as 
above.) 1, The first question to be con- 
sidered is whether this action is brought 
against the drawer of the lost check. 
Inasmuch as defendant did not disclose 
by his signature to the check for whom 
he was acting as agent, if for any one, 
and inasmuch as the proof shows that he 
subsequently treated the deposit against 
which the check was drawn as his own, 
by withdrawing it and depositing it to 
the credit of H. Brolaski, I must con- 
clude that defendant in drawing the 
check was acting for himself, and not as . 
agent for some other person. 
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2, The next question is whether the 
defendant is liable, assuming that the 
action is properly brought against him 
as drawer? The Fidelity Bank was the 
holder of the check for value at the time 
it was lost in the mail. Defendant has 
received full credit for the amount of 
the check in his account with H. S. & 
H., in whose favor it was drawn, and on 
the state of facts above disclosed the 
plaintiff has no recourse against prior 
indorsers. It is well settled that the 
drawer of a check, who withdraws the 
fund against which the same is drawn, 
thereby renders himself personally liable 
to the holder of the check for the 
amount thereof without presentment to 
the drawee, and without notice of non- 
payment. The drawer of a check is not 
entitled to presentment or notice, when 
by his own act he has rendered present- 
ment nseless. Daniel, Neg. Inst. § 1596, 
and citations. 

3. Some stress was laid on the fact 
that defendant ordered all checks signed, 
“‘H. Brolaski, Agent,” to be paid out 
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of money standing to the credit of H. 
Brolaski, but I am compelled to regard 
that fact as immaterial. To entitle a. 
bank to pay a check out of. a given de- 
posit, the check should bear the signa- 
ture of the depositor in precisely the 
same form that the deposit is entered 
on the bank’s books. Id. § 1612, and 
citations. I have no doubt that the di- 
rections given by Brolaski were ample 
to protect the bank in paying the lost 
check out of his account, if it had been 
presented, but, to render such directions 
of any avail as against the plaintiff, he 
should have notice that such directions 
had been given. Upon the whole, I 
conclude that the defendant made him- 
self liable to the plaintiff by withdrawing 
the deposit, and there seems to be no 
necessity of requiring the plaintiff to 
give bond as a condition of recovery, as 
the loss occurred so long ago, and the 
check was so indorsed that no one can 
acquire a title thereto. Judgment will 
be entered for $327.50, with interest 
only from this date, June 22, 1891 
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ABSTRACTS 


Connecticut. 


Savincs BANK—NEGOTIABILITY OF Pass-BookK— 
Bona Five HoLpER—EsTopPEL OF BANK. 


1. A stranger, H., presented for deposit at 
defendant savings bank in Connecticut a check 
on another bank, and received two pass-books, 
a portion of the amount being entered in each. 
The check proved to be fraudulent, and the bank 
published notice thereof. Afterwards H. pre- 
sented one of the books to. plaintiff in Dublin, 
requesting a loan thereon. Plaintiff declined, 
but afterwards gave toa bank there his draft, 
accepted by H., and indorsed by himself. The 
bank discounted the draft for H., and took the 
book, with his order for collection. On learning 
that the book was obtained by fraud, the bank 
returned it to plaintiff, who paid the draft. 

HELD, 1, Such pass-book, issued by a savings 
bank, was not a negotiable instrument, nor was it 
rendered such by an order,signed by the pretend- 
ed depositor,directing payment to a third person. 


2. The entry in the pass-book, procured 
through fraud, and made by the bank without 
knowledge of the truth, or intention that the 
representation should be acted on, did not create 
an estoppel. 


3. Plaintiff was guilty of negligence, and was 
not a BONA FIDE holder of the book. 


Mc. Caskill v. Connecticut Savings Bank, 
Supreme Court of Errors of Connecticut, 
March 20, 1891. 


—o——- 


Kentucky. 


TAXATION OF CaP1TAL Stock—Is Nom- 
INAL OR ACTUAL CAPITAL THE BASIS? 


Under the charter of the town of Shelbyville, 
authorizing it to tax the capital stock of banks 
and other corporations doing business in the 
town, a trust company, organized to act as trus- 
tee, administrator, etc., can be taxed on its en- 


OF CASES. 


tire capital stock of $50,000, though only $5,000 
of it is actually paid in. 

Shelby County Trust Co. v. Board of 
Trustees of Shelbyville. Court of Appeals 
of Kentucky, May 30, 1891. 


Note.—-The dispute in this case was 
whether under the town charter which 
authorized a tax upon capital stock, the 
entire capital could be taxed or only the 
amount actually paid in. The Kentucky 
court of appeals ina previous case, 
Franklin Co. v, Banks, 9S. W. Rep. 212, 
had decided that the capital stock of 
corporations is the money authorized to 
be paid in, and actually paid in, and the 
court said that the state could only tax 
the capital stock paid in. From this it 
was argued that shares of stock, not 
paid in, did not constitute capital stock 
for the purpose of taxation. The court, 
however, said the previous ruling was 
made because the charters of the banks 
restricted the right of the state to tax, 
to the capital stock of the banks actually 
paid in, and unless thus restricted the 
opinion showed that a different rule 
ordinarily prevails, Decision was there- 
fore here made upholding the tax upon 
the full amount. This is the reason 
given; 

There is no more reason why the corporation should 
not be thus taxed than in the case ofa solvent prom- 
issory note, which istaxed at its nominal amount. It 
is upon the principle of property value that this cap- 
ital stock paid in and secured to be paid in is taxed at 
its nominal amount; and to allow the corporation to 
do business upon it, and not pay taxes on it, because 


the money has not been actually paid in, would be 
evasion of its proportionable burdens of government, — 


This decision should interest all of- 
ficers of Kentucky corporations. 
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New York. 


CoLLECTION OF DrarrTr —NEGLIGENCE, 


Plaintiff drew a draft ‘‘ without protest” on 
his debtor, payable at sight, and inclosed it to 
the First National Bank of Penn Yan, N. Y. for 
collection, without instruction of any kind as to 
presentment. The drawee lived seven miles 
from the bank, and defendant notified him by 
mail, according to its custom, as well as that 
of other bankers in the vicinity, that it held the 
draft. About a week thereafter the drawee came 
to the bank. Hesaid he could not pay that 
day, but would the next week. The cashier 
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thereupon procured the drawee’s acceptance so 
payable, and notified the drawer by postal of 
what he had done. The drawee was insolvent 
when the draft was drawn, and executed an as- 
signment two weeks after accepting the draft, 
There was no evidence that the bank’s officers 
were aware of the drawee’s financial condition. 

Held, that the evidence was insufficient to sus- 
tain & finding of negligence on the part of de- 
fendantin not makingan immediate presentment 
of the draft, 

Decision of referee reversed. 


Crouse v. First Nat. Bank, New York 
Supreme Court, General Term, Fourth 
Department, July 189r. 


DEPARTMENT OF PRACTICAL BANKING. 


interior Bank Examinations. 


THE ULSTER COUNTY SAVINGS BANK DEFALCATION. 


A fresh illustration of the baneful 
effects of insufficient or non-effective 
interior examination and supervision of 
banks by their directors or trustees has 
come to light in the exposure of the co- 
lossal thefts from the Ulster County (N. 
Y.) Savings Institution by its treasurer 
and assistant treasurer, aggregating 
$460,000, and resulting in insolvency and 
receivership for the institution, and hard- 
ship and suffering for many of its de- 
positors. The pilfering, started some 
twenty years ago, grew by degrees, re- 
mained undiscovered notwithstanding 
the periodical examination of different 
State examiners, but finally, as ‘‘murder 
will out,” the facts are laid bare, and 


the guilty parties brought to justice. 
That such a crime could be covered 
up over soa long a period under the 
Argus eyes of the public examiners must 
be a source of deep chagrin to those of- 
ficials, It leads to the inference that 
such examinations, as ordinarily con- 
ducted, are made in a rut, and that the 
range of official vision might be mate- 
rially extended and enlarged. Yet, on 
the other hand, impossibilities are not 
to be expected, and the searching and 
lengthy examination finally made after 
the disclosure, to get at the bottom facts, 
is of a character impossible of perform- 
ance at every periodical visit of every 
examiner to every bank in the state. 
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‘The occurrence demonstrates the truth 
of the statement heretofore made in these 
columns that the examination of the 
official examiner must be supplemented 
iby thorough interior examinations by 
those who should be most interested in 
the safety of the institution, the owpers 
or directors themselves, That the method 
of covering up the defalcation was in- 
genious and unique is to be inferred by 
a statement published over the signa- 
tures of the trustees, made after knowl- 
edge of the defalcation, and a partial 
examination by the state experts: 


We requested the superintendent of banking to send 
his trained experts to make a thorough investigation 
-of all the affairs of the bank. These gentlemen began 
work on Tuesday morning last, and after laborious 
efforts they unravelled a scheme for the falsification 
of the books, heretofore unknown in the history of the 
Banking Department, and which for a series of years 
has baffied the skilled examiners of several successive 
superintendents and deceived the employes in the 
bank, other than the treasurer and assistant treas- 
urer. 


In what the method of pilfering 
and falsification consisted, is told by an 
examiner of the banking department in 
these words * : 


The examination into the condition and affairs 
of the bank has been going on since Monday of 
this week (September 28) and is being made by 
myself, assisted by Mark S. Eustace. The exam- 
ination is yet incomplete. It has already de- 
veloped the fact that about $460,000 of the funds 
of the bank have been abstracted. The stealing 
hhas been going on for over twenty years, and 
during all that time Assistant Treasurer W. T. 
Trumpbour has had charge of the cash, it being 
his duty to receive the deposits and pay the 
checks of depositors. It has also been his duty 
to take the trial balance of the depositors’ ledg- 
ers twice a year, and he hasalso, when he felt so 
disposed, done some of the postings to the de- 
positors’ accounts. He has thus taken upon 
himself to do that portion of the work of the 
bank which afforded an opportunity to falsity 
its accounts Without detection. He has done it 
in this way: It is the rule of the bank in re- 
<eiving deposits to make a ticket memorandum 


* Statement of Albert C. Judson, October 3, 1891. 


containing the name of the depositor, the num. 
ber of the book and the amount of the deposit, — 


From this memorandum the entry is made on 
the daily cash book by the book-keeper. Ifa 
sum of money is abstracted Mr. Trumpbour 
retains in his possession the depositors’ tickets 
representing the amount taken, and then posts 
the amount to the depositors’ credit in the 
ledger, without a like entry in the cash book. 

This wrong doing could not be discovered 
except by a very thorough and exhaustive ex. 
amination covering many days, which the trus- 
tees, not being experts, are not competent to 
make, The methods adopted by the assistant 
treasurer to defraud the bank were thoroughly 
ingenious, and have never before been encoun- 
tered by the bank examiners of this state to my 
knowledge. 


The New York Zimest has published 
a pertinent editorial on the subject, in 
which it says: 


It does not seem to us unjust to say that the 
ruin of the Ulster County Savings Bank is due 
to the negligence of its board of trustees. There 
is no safeguard against dishonesty in the officers 
of any such institution except a vigilant super- 
vision, The stealing of Ostrander and Trump- 
bour had been going on for years, It is said to 
have been skillfully covered up, but a thorough 
examination of the condition of the funds and 
accounts of the bank would have revealed it at 
any time. There are statements that Ostrander 
had been living on a scale visibly beyond his 
means, which ought to have put the trustees on 
inquiry long ago, but even when part of his 
embezzlement was discovered, some weeks ago, 
the trustees quieted the apprehensions of depos- 
itors by assurances that the loss was much 
more than covered by the surplus and that the 
bank was in a perfectly sound condition. It is 
now proved that this assurance was given in 
absolute ignorance of the actual state of things. 

It seems to be the same old story of implicitly 
trusting to the officers in charge of the bank’s 
funds and exercising only a perfunctory super- 
vision over their doings. This is the vice of the 
whole system of conduct of trustees and direct- 
ors of moneyed institutions who have charge of 
funds belonging to other people. With institu- 
tions in which savings are concentrated, this is 
a peculiarly flagrant betrayal of a trust that 
ought to be regarded as sacred, The trustees 


t October 6. 
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of such institutions ought never to act upon the 
principle that implicit confidence is to be placed 
in officers, however honest they may be sup- 
posed to be. One of their most important func- 
tions is to guard against the possible conse- 
quences of dishonesty, and to permit that func- 
tion apparently to lapse is to subject the officers 
to temptation. It affords the opportunity for 
stealing which should neverexist. Their policy 
should be one of not actual distrust without 
redson, but of such close scrutiny that latent or 
unsuspected dishonesty would have no chance, 
There should be at intervals a close inquiry that 
would make clear to the trustees that the funds 
under their charge were safe and that the ac- 
counts representing the disposition of those 
funds were correct and covered no crookedness. 
The occurrence at Kingston ought to put all 
savings bank trustees on inquiry as to the state 


of their own stewardship, so that they may give 
depositors an intelligent assurance of safety. 

Much has been said and written about 
the unfavorable attitude of the masses 
toward the banks. Such occurrences as. 
these tend to intensify the prejudice. The 
fall of one bank leads to general distrust, 
in which many good banks suffer. It is 
clearly in the interest of sound banking 
that there should exist in every banking 
institution, such a system of supervision 
inaugurated from within and irrespect- 
ive of state departments and examina- 
tions, as would lessen the chance of 
defalcation and increase the means of 
detection. 
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DEPARTMENT OF QUERIES AND REPLIES. 


PHIs en is carried on for the benefit of all subscribers, who are entitled to submit questions = gen- 


terest, and ex 


prompt and careful consideration thereof, without charge. The names and p’ 


eral in 
of those submitting inquiries are published, unless special request is made to the contrary. 


' Liability of Subsequent Signer. 


Citizens’ BANK OF CAMBRIDGE, 
CAMBRIDGE, Iowa, Oct, 2, 1891. 


Editor Banking Law Journal: 


Dear Si1r:—In your next issue please answer 
the following question: 

A. comes to this bank to borrow $100, and B. 
is to sign with him, but B. is not in town, and 
A. is in a hurry and A. signs note, leaves it at 
bank and gets the money. The next day B. 
comes in and signs the note. Is B. held on this 
note ? H. N. SILLiMan, Cashier. 


Answer, Although the signature of 
B. was not made until after the delivery 
of the instrument, the circumstances 
were such as to clearly show that it was 
a part of the original transaction, and 
entered into the inducement of the bank 
to make the loan. The original consid- 
eration, therefore, is sufficient to sup- 
port B’s liability, and he will be held on 
the note. 

ILLUSTRATIONS. 
I, 


A. bargains for land of B. and engages 
to furnish, for part of the purchase 
money, a promissory note with a suffi- 
cient indorser or surety. Upon the ex- 
ecution of the conveyance he gives his 
own promissory note, and a day or two 
afterwards, C. puts his name on the 
back of the note, in consequence of the 
bargain for the land, and of the expec- 
tation that his name would be placed 
upon the note. Hed, although the 
signing was after the delivery of the 
deed, C’s act will be referred to the date 
of the transaction, and he is liable there- 
on. Moies v. Bird, 11 Mass. 436. 


II. 


P. told Lender if he would furnish money 
to Borrower, P. would sign Borrower's 
note. Borrower delivered his note to 
Lender and gotthemoney. Six months 
afterwards, P. signed the note. Lender 
sued P.,who claimed that before he could 
be charged, two things were necessary to 


be shown; (1) a participation in the 


original consideration; (2) an indorse- 
ment before the note had acquired the 
character of a contract; and that where 
the original debt is already incurred, a 
new and distinct consideration is neces- 
sary to support a collateral undertaking. 
Held. Independent of P’s previous stip- 
ulation to sign the note, his signature 
several months after original date, exe- 
cution and delivery, would be a fatal 
objection to the action against him. 
But P’s promise before the loan, proved 
in the case, obviates the obligation. P. 
held liable on the original consideration. 
Hawkins v. Phillips, 7 Gray, (Mass.) 284. 


—o——. 


Protest of Check. 


; VevAy, INDIANA, Oct. 5, 1891. 
Editor Banking Law Journal: 


DEAR Sir;—To settle a dispute, please state 
whether protest of a check is necessary to hold 
the drawer, where payment is refused? 


NOTARY. 


Answer, Protest is not necessary to 
hold the drawer of a dishonored check. 
Henshaw v. Root, 60 Ind™2%0; Griffin v. 
Kemp, 46 Ind. 172. 
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Demand and Notice by Notary’s Clerk. 


New York, Oct, 12, 1891. 
Editor Banking Law Journal: 

Dear Sir:—Is a Notary’s clerk competent to 
make presentment-and- give .notice: of dishonor 
of paper made and payable in this state? 

ASSISTANT. 


Answer. Yes; but care should be 
taken when it comes to proving the de- 
mand and notice. In Gessner v. Smith,* 
a.recent case, decided by the city court 
of New York, demand and notice were 
attended to by the notary’s clerk, and 
reported by him to the notary. The 
notary’s certificate of protest was offered 
as evidence and was supplemented by 
his testimony that he gave the note to 
the clerk, who afterwards reported that 
he had presented it, and mailed notice 
of non-payment. The notary had no 


personal knowledge on the subject, and 
no evidence by or from the clerk was 
offered. The court held that it appear- 


ing by the positive testimony of the no- 
tary issuing the certificate that he did 
not in person present the note for pay- 
ment, or give the notice to the indorser, 
the certificate was no evidence of the 
fact. Further, the notary’s testimony 
of what the clerk did was merely hear- 
Say; it was not evidence of anything 
beyond the fact that the witness received 
areport from the clerk, but as to the 
truth of such report, proved nothing. 

Demand and notice, necessary to hold 
the indorser, were not, therefore, proved. 
Upon the mode of proof in such a case, 
the court said: 


There should have been evidence either from the 
clerk himself of due presentation and mailing, or, in 
case he was deceased, from the usual entries by said 
<lerk made in the notary’s register, kept by the — 
or said clerk for the notary. * * * 
from the notary’s register, the clerk’s own ie. 
would be good evidence of the presentment and other 
Service by him, concerning the inland paper in ques- 


*2N. Y. Supp. 655 
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tion here, if he cannot himself state the facts. It is 
unimportant whether the entry adduced as proof was 
made in the notary’s books, or in the private memo- 
randum book of the witness. 


——o———. 


Verbal Certification. 


St. Louis, Mo., October 5, 1891. 
Editor Banking Law Fournal: 

Dear Sir:—Will you kindly state in your next 
issue, the law of Missouri upon the following 
point: 

1. The holder of a check presents it at the 
bank and inquires if it is good. The teller in- 
forms him it is. The check is subsequently 
presented and payment refused because the de- 
positor’s account, although good at the time, 
has been attached by a creditor. The holder 
claims the teller’s statement was a certification 
of the check. Is the bank bound? 

Your answer will oblige, 
CASHIER, 


Answer. The bank is not bound, as 
for a certification, by the verbal state- 
ment of the teller. Bank of Springfield 
v. The First Nat, Bank, 30 Mo. App. 271. 

While the above answers the inquiry, 
the opinion of Thompson, J., in the 
cited case, contains such a lucid exposi- 
tion of the subject, that we feel war- 
ranted in reproducing its material por- 
tions for the instruction and benefit of 
our readers. In that case an inquiry 
over the telephone was responded to by 
the statement that the check of a cus- 
tomer for a certain amount was good. 
The account of the check-drawer was 
good for the amount on that day and 
on the following day, but the check was 
not presented until the second day, 
when the check-drawer had failed. The 
bank was sought to be charged with the 
amount as upon a certified check. 


EFFECT OF CERTIFICATION, 


Judge Thompson first states the effect 
of certification of a check: ‘‘ The cer- 
tification of a check by the bank upon 
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whick it is drawn is analogous to the 
acceptance of a bill of exchange. The 
check itself is, when presented to the 
banker and accepted by him, an appro- 
priation of so much of the funds of the 
drawer in favor of the holder. It pro- 
duces a complete novation in respect of 
the amount named in it; the holder is 
substituted in the place of the drawer as 
the creditor of the bank; the bank 
charges the amount of the check against 
the drawer on his account, and becomes 
primarily liable to the holder, and re- 
mains so liable until discharged by pay- 
ment, release or the statute of limita- 
tions.* A bank by certifying a check 
to be ‘good,’ creates a simple and 
unconditional obligation on its part to 
pay the same to the holder on demand, 
and demand may be made by him at 
any time which may suit his convenience, 
and no laches are imputable to him by 
reason of delay.t 

IS VERBAL REPRESENTATION OVER TELE- 


PHONE A CERTIFICATION? 


‘* Such being the effect of the certifi- 
cation of a check, the next inquiry is 
whether these important consequences 
can be held to flow from a mere repre- 
sentation over the telephone to an inquiry 
to the effect that the check of a customer 
for a certain amount is good, Aftera 
diligent search we have found no decis- 
ion which so holds. It may be conceded 
that a bill of exchange may be accepted 
by parol where there is no statute re- 
quiring it to be accepted in writing.{ 
It may be conceded, also, that a bank 
check possesses several of the incidents 
of an inland bill of exchange.§ But it 


* Mead v. Merchants’ Bank, a5 N. Y. 143. 

+Willets v. Bank, 2 Duer (N. Y.) 121. 

¢t 2 Rand, Com. Paper, Sec. 606. 

§ Xruger v. Armstrong, 3 Johns Cas. 5; Harker v. 
Anderson, 21 Wend. 372; Woodruff v. Bank, 25 Wend. 
673; Murray v. Judah, 6 Cow. 484. 


is not a bill of exchange in the ordinary‘ 
sense of the term.§§ Statutes relating 
to bills of exchange do not necessarily 
include bank checks. For instance, it 
was held that a bank check was not 
within the act of Congress of July 6, 
1797, requiring ‘foreign or inland bills 
of exchange, promissory notes, or other 
notes for the security of money’ to be 
stamped. | ; 


MISSOURI STATUTE REQUIRES WRITTEN 
ACCEPTANCES OF BILLS OF EXCHANGE, 


But if it were a bill of exchange, the 
defense here set up must entirely fail, 
because under our statute there can be 
no acceptance of a bill of exchange ex- 
cept in writing signed by the party ac- 
cepting or his lawful agent Norcan 
the payee of a draft enforce against 
the drawee a parol promise to accept.* 


CHECKS WITHIN POLICY OF STATUTE RE- 
QUIRING WRITTEN ACCEPTANCES. 


‘* Whether a bank check is within the 
letter of this statute or not, it is certain!y 
within its policy. The highest courts in 
this country and in England have re- 
gretted the decision which gave original 
sanction to the doctrine that there can 
be a verbal acceptance of a bill of ex- 
change, or a promise to accept, which 
is equivalent to a written acceptance.+ 
EVEN WITHOUT STATUTE, NO AUTHORITY 


FOUND EXTENDING THE DOCTRINE THAT 
BILLS OF EXCHANGE MAY BE VERBALLY 
ACCEPTED, TO CHECKS, 


‘* As before stated, we find no judicial 
authority which extends the doctrine of 


$§ Matter of Brown, 2 Story, 502; Bank v. Bank, 10 
Wall. 647; Espy v. Bank, 18 Wall. 604. 

| Conroy v. Warren, 3 Johns. Cas. 259. 

q Rev. St. Mo. Sec. 533. 

* Flato v. Mulhall, 72 Mo. 522; S. C. affirmed. 4 Mo. 
App. 476. 

+ Johnson v. Collings, 1 East, 103; Boyce v. Edwards, 4 
Pet. 122. : 
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the parol acceptance of billsof exchange 
to the case of bank checks.} 

In Espy v. Bank, supra, aforged check 
was presented to a bank whose proper 
officer examined it and stated to its cus- 
todian that it was good and directed 
him to send it through the clearing 
house. It was sent through the clearing 
house and was paid by the bank before 
the forgery was discovered, Notwith- 
standing the statement of its officer that 
it was good, and notwithstanding the 
unquestioned fact that the holder had 
accepted it in the payment of an indebt-° 
edness on the faith of this statement, 
the bank brought an action against the 
holders and recovered back the amount 
so paid, and the judgment was affirmed 
in the supreme court of the United 
States.§ It is true that in that case the 


} Nore.—But the Nebraska supreme court 
has recently decided that a verbal acceptance of 
a check is valid and binding on the bank, at 
common law, where no statute requires accept- 
ances to be in writing. See decision, FARMERS’ 
& MercHant’s Bank v. DUNBIER, supreme 
court of Nebraska, July 1, 1891, reported in the 
BANKING Law JOURNAL of September 15, 1891, 
with editorial comment in the same number 
showing the facts of the case to afford a good 
illustration of the reason for a rule requiring 
written acceptances, viz.: a direct conflict of 
testimony between the payee and holder of the 
check, and the cashier of the bank, as to the 
fact of acceptance ; and that the jury, deciding 
between a mass of conflicting testimony that 
there had been an acceptance, were as likely to 
do injustice as justice, The language of the 
court, declaring a verbal acceptance of a check 
* to be valid, was as follows: 

The statutes of some of the states require that the 
acceptance of a check should be in writing, and there- 
fore in such states a verbal acceptance will not 
answer. But when, as in this state, (Nebraska) the 
tule of the common law on that subject is in force, 
the verbal acceptance of a check by the drawee is 
valid and binding. (Citing) 1 Pars. Notes & B. 281; 
Mason v. Dousay, 35 Ul. 424; Sturges v. Bank, 75 Ml, 
578; Jarvrs v. Wilson, 46 Conn. 90.; Spaulding v. An- 
drews, 48 Pa. St. 411; Dunavan v. Flynn, 118 Mass. 539. 


§ Zspy v. Bank, 18 Wall. 604. 
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circuit judge instructed the jury that ‘a 
verbal certification of a check is equally 
valid with a written certification, and 
constitutes a contract obligatory on the 
party giving the certification, the con- 
sideration of which is the property 
parted with by the party receiving the 
certification on the faith of the certifica- 
tion.’ But the supreme court declined 
to pass upon this ‘ very grave question,’ 
because the unsuccessful party, having 
had the benefit of this instruction, the 
question did not necessarily arise in the 
case, 


OBJECT OF CERTIFICATION NOT REACHED 
BY VERBAL CERTIFICATION, 


‘*The object of certifying a check is 
to give it on its face such a value that 
it may be used as money in the pay- 
ment of debts by the holder. This ob- 
jectisnot reached by a parol certification. 
Again, the drawer of a check can coun- 
termand its payment before payment is 
actually made, he being liable to the 
drawee for the consequences of his act.§§ 
But what becomes of this rule if the 
drawee makes the bank his creditor by 
merely inquiring over the telephone and 
getting an answer that the check is good? 
These considerations show the extreme 
difficulty of taking the view that there 
can be any such thing as a liability ex 
contractu growing out of a parol repre- 
sentation that a check is good. 


DANGER OF CHECK CERTIFICATION, 


‘But other and stronger grounds 
press us to the same conclusion. The 
certification of checks is well known to 
be one of the greatest dangers to the 


6 A@ers v. Bank, 85 Mo. 173; S. C. affirmed, 9 Mo. 
App. 59. The reader will note that while this is gen- 
erally true throughout the states, itis not universally 
so. Forexample, in Illinois,after the check has passed 
to the hands of a dona fide holder, it is beyond the 
power of the drawer to countermand. . 
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integrity of their funds with which ban- 
kers have to contend. The power to 
certify checks, unless guarded and re- 
strained, is nothing less than the power 
of a corrupt teller or other servant to 
give away the funds of the bank. Such 
abuses have been produced by the exer- 
cise of this power that prudent banks, 
as is well known, have generally discon- 
tinued the practice ofcertifying checks, 
and have substituted therefor the prac- 
tice of taking up the check tendered for 
certification and issuing in its place 
their own cashier’s check, which is tan- 
tamount to their own promissory note. 
The assets of a bank are a trust fund for 
its depositors and stockholders. If we 
establish as a rule of law the principle 
that these funds canbe pledged by the 
parol statements of the tellers or other 
agents of the bank to the effect that a 
check held by an inquirer is good, we 
establish a principle which would great- 


ly jeopardize these trust funds and which 
we have no doubt would startle the bus- 


iness community. In cases which in- 
volve but a small amount like the case 
before us, the truth would be told by 
the witnesses on both sides, as it has 
been told here; but the rule which we 
make for one hundred and eighty seven 
dollars would, if sound in law, be a 
rule for one hundred and eighty seven 
thousand dollars. The result of such a 
rule would be that in cases involving 
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large amounts of money the assets of a 
bank would become the mere sport of 
perjured witnesses, Upon any ground, 
then, we must hold that the statement 
over the telephone by the agent of the 
plaintiff that the particular check in 
question was all right, was not an agree- 
ment on the part of the plaintiff that it 
should be paid at all events whenever 
presented within the period of the stat- 
ute of limitations, which, as we have 
seen, isthe effect which the law ascribes 


to the certification of a check.” 


The above citation from the opinion 
of the Missouri court shows to Missouri 
bankers that verbal acceptances of checks 
are not binding in that state. The reasons 
why they should-not be, are clearly set 
forth, and apart from other considera- 
tions, they are held to be within the 
spirit of the Missouri statute requiring 
acceptances of bills of exchange to be in 
writing. So far as the rule of the com- 
mon law is concerned, irrespective of 
statute, the statement that no decision 
is to be found which extends to checks 
the common law doctrine that verbal 
acceptances of bills of exchange are 
valid and binding, must now be quali- 
fied by the recent decision of the Ne- 
braska supreme court holding that, in 
the absence of statute, a verbal accept- 
ance of a check is valid. Sound com- 
mercial policy, however, points to a 
contrary rule. 
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THE KEYSTONE NATIONAL BANK. 


Report of Expert Examiners. 


William Van Osten, chairman Sub-committee 
of Finance Committee of City Council of Phila- 
delphia—Dear Sir: In accordance wiih the in- 
structions of your committee, we have exam- 
ined the books of the Keystone National Bagk 
for the two years beginning January 2d, 1889, 
the date upon which John Bardsley entered 
upon the duties of City Treasurer, the purpose 
being to ascertain the disposition made of cer- 
tain moneys belonging to the city of Philadel- 
phia deposited in or loaned to the said bank. 

We are convinced that at that date the Key- 
stone National Bank was insolvent; and that 
many of the assets then stated in its books 
were fictitious. The statement of the bank then 
exhibited: Assets aggregating $2,153,482.49, 
and liabilities, including the capital stock, the 
like amount. 

We find, however, that the assets 

aggregated... . $1,912,074 42 

Liabilities, including capital stock 2,943,574 20 


$1,031,499 78 


The details are annexed. I. £., in addition 
to the entire exhaustion of the capital stock of 
$500,000, the assets, even at the valuations 
fixed by the bank of such as had BONA FIDE ex- 
istence, were $531,497.78 less than the liabili- 
ties. The insolvency was hopeless in January, 
1889, and eventually became too manifest for 
further concealment. 


DEPOSITORS’ WITHDRAWALS, 


During the year 1890 there was withdrawn by 
the depositors in excess of their deposits $r1,- 
678,971.61, as evidenced by the decrease of the 
balances due to them, as follows: 

1890, January 1, amount due to 

depositors 
1891, January 1, amount due to 

depositors 


Decrease during 1890 $1,678,971 61 

To meet this drain upon its resources the 
bank obtained large sums from John Bardsley, 
the City Treasurer, from time to time, upon 


which it paid him high rates of interest, an4 
moneys were borrowed from day to day from 
other banks and bankers: 

Pending these transactions, unearned divi- 
dends were paid to the stockholders, and large 
amounts were abstracted, and falsely charged, 
without explanations, to accounts with which 
they had no true connection, 


DEPOSITORS GET THE CITY’S MONEY. 


Thus far we have been unable to discover 
evidence that any considerable portion of the 
$945,000, received from John Bardsley, for 
which the due bills of the bank were issued, as 
stated in our report dated August ‘oth last, was 
returned to him, and are now satisfed that sub- 
stantially the whole amount was used in paying 
the depositors whose withdrawals during the 
year 1890 culminated in the run in the early part 
of December of that year. 

We have ascertained that a large number of 
certificates of deposit were issued and paid 
without record in the books; per schedule an- 
nexed. The mutilations of the ledgers, notably 
by the cutting out of 376 pages of the accounts of 
the year 1889, render it now impracticable to 
make an accurate and reliable statement of the 
condition of the bank, without rewriting all the 
ledgers from the books of original entry, 


YARD’S TRANSACTIONS, 


The account of Henry H. Yard was credited 
with a deposit of $50,000, the ticket appearing 
to be in the handwriting of G. W. Marsh, then 
president, as of a deposit of check on Fourth 
Street Nationa] Bank. 

We have ascertained from the Fourth Street 
National Bank that, on the same day, June sth, 
1890, thatsum was borrowed there by the Key- 
stone National Bank, with discounted notes 
owned by the latter as collateral security; and 
that Mr. Yard had no account in the Fourth 
Street National Bank, nor had any check been 
paid there on or about that date in which he 
had any known interest. This credit appears. 
therefore, as an unwarranted one to Mr. Yard's 
account. Wecould not discover any charge to 
him for the repayment of the loan. 
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At the time of this credit his account had 
been overdrawn $52,700.89. 


ASSETS AND LIABILITIES, 

January 2d, 1889, as stated in the general ledger 
sheet of the Keystone National Bank, 
ASSETS, 

$16,831 79 

4,708 41 

86 99 

1,267,800 41 

50,000 00 


. Due bills 

. Interest 

. Exchange 

. Bills discounted. . 

. U.S. bonds..... 

. Red.fund,with U. 
S. Treasury..... 

. Furniture and fix- 


2,250 00 


10,000 00 


3,999 32 

. Expenses 7,681 28 
. Due by banks and 
bankers 133.048 71 
51,113 27 


75:433 97 


24 27 
530,504 07 
———-——$2.153,482 49 


LIABILITIES, 
. Capital stock .... 
. Circulation 
. Profit and loss... 
. Discount 
. Vault-box rentals 
. Surplus fund.... 
. Dividends 
. Individual depos- 
1,385,283 74 
. Due to banks and 
bankers 
. Temporary loan. 


$500,000 00 
45,000 00 
7,353 36 
11,248 92 
180 30 
85,000 00 


61,244 17 
50,000 00 


$2,153,482 49 


The above numbers are referred to in the ex- 
planations following: 

EXPLANATIONS OF DISCREPANCIES, 

The several items in the assets and liabilities, 
as stated in the books of the bank, we would ex- 
plain as follows: 

1, Due bills, claimed as assets, $16,831 79. 

Due bills invariably represent liabilities, as do 
a merchant’s bills payable. Instead of the 
claim of the bank to the sum stated as of assets, 
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we discovered that due bills were outstanding’ 
owing by the bank, at the time aggregating 
$148,207 93,the payment of which we traced defi- 
nitely to have been made during January and 
March, 1889, as proven by the due bills found on 
hand and by the books of the bank. 
2. Interest, asset.... $4,708 41° 
3. Exchange, asset. 86 99 
g. Expenses, asset. . 7,681 28 
$12,476 68 
17. Profit and loss, lia- 
bility... 
18. icenteni liability 
tg. Vault rents, lia- 


$7,353 36 
11,248 92 


180 30 

20. Surplus, liability. 85,000 00 
21. Dividends, liabil- 
ity (never called 

for nor paid 8,172 00 


111,954 58 


Balance to credit of profitand loss. $99,477 90 


In a solvent concern this balance would be a 
liability to the stockholders, if realized, and be 
distributed in liquidation; but in insolvency it 
has no force, except merely for adjustment of 
the accounts. We omit it. 

4. Bills discounted, claimed, $1,267,800 41. 

We ascertained this item to be composed 
really of the following; 
Bills discounted 
Demand loans 


$1,105,067 69 
83,789 45 


$1,188,857 13 


Being $78,943.27 less than claimed; items of 
salaries, expenses, interest, etc., having been 
improperly charged up as bills discounted, for 
the double purpose of fraudulently swelling the 
assets and reducing the expenses, during the 
few weeks immediately preceding the semi- 
annual dividend periods. 


Items 10, 11 and 13 of assets, and 15, 16, 
23 and 24 of liabilities, are transferred to the re- 
stated schedule. 

Item 12, claimed by the bank as due from the 
Tradesmen’s National Bank of New York, was 
grossly misstated,the true. balance being only 
$533.97, as reported by the cashier of the Trades- 
men’s. $75,000 was added for the purpose of 
swelling the assets, without justification, and an 
error of $100 was made, probably in transcrib 
in g or posting. 
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Item 14, Cash claimed 

This was largely fictitious. Thetel- 
ler’s daily settlement-book shows 
an aggregate of cash items 

Of which two items were wholly 
false and fictitious, to wit: 

Gold C, H. Cert... .$193,000 00 
National notes 41,648 26 

These sums were introduced in lieu 
of abstraction’of funds, from time 
to time, and they were carried in 
the books for several months, sub- 
stantially unchanged, until event- 
ually charged off to the Due Bill 
account. 

Both of these items were practically 
impossible, gold Clearing House 
certificates being invariably drawn 
for $5,000, or multiples thereof, 
and national notes never for odd 
cents, such as 26 cents, but for 
dollars and 50, 25 or 10 cents. 


We exclude these items as assets.... 234,648 26 


Cash, as restated 


Item 22. Individual deposits, ad- 
mitted $1,385,283 74 
There were overdrafts (item A), ag- 
gregating 
That had been applied in the 
bank’s statement as partial repay- 
ments of deposits; their restoration 
to their true status would increase 
the deposits to 1,567,332 58 
To ascertain the 
amount actually 
due to the deposi- 
tors, we scheduled 
all their accounts, 
and found them to 
aggregate 
In addition to Cer- 
tificates of De- 
posits outstand- 
ing (item B)..... 


Insufficiently stated 
by the bank $571,789 52 


January 2d, 1889, restated, as truly as practi- 
¢able, from all sources of information: 


$ 2,087,973 73 


. 51,148 37 $2,139,122 10 


ASSETS, 


4. Bills discounted $1,105,067 69 
4. Demand loans.. 83,789 45 
5. U. S. bonds.... 50,000 00 


. Red. fund with 
U. S, Treas.... 
. Furniture and 


2,250 00 


10,000 00 
3,999 32 

. Due by banks 
and bankers... 

. Hanover N at. 
Bank, N. Y.... 

. Tradesmen’s 
Nat. Bank, N. 


133,047 71 


51,113 27 


533 97 
Third Nat, 


Bank, N. Y.... 
. Overdrafts 


24 27 
182,048 84 


—— $1,912,074 42 
LIABILITIES. 


. Due bills $ 
. Individual de- 


148,207 93 
2,087,973 73 


51,148 37 

45,000 00 

. Due to banks 
and bankers... 

. Temporary loan 


61,244 17 
50,000 00 


$2,443,574 20 
500,000 00 


—————- $5,945, 574 20 
$1,031,499 78 


. Capital stock .. 
Deficiency 


OVERDRAFTS, 


Of the overdrafts aforesaid, item A, upwards 
of $145,000 were not carried forward from the 
books of the year 1888 to those of the year 1889. 
We are still examining as to these. 


CERTIFICATES OF DEPOSIT BY YARD. 


The following certificates of deposit were is- 
sued to or for H. H. Yard without record of 
money or checks received therefor; 


1888. 

August 17, $5,000, Samuel Horn and H. H. 
Yard, payees and indorsers. Paid September 19. 

August 21, $5,000 W. S. Jackson and H. H. 
Yard, payees and endorsers. Paid September 24. 

August 30, $5,000, H. H. Yard, payee and en- 
dorser. Paid September 18. 

August 30, $5,000, H. Thomas and H. H. 
Yard payees and indorsers. Paid September 19. 
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1889. 

(In the following cases, where not otherwise 
stated, H. H. Yard was the payee and endorser.) 

November 16, $5,000, paid November 19. 

November 16, 5,000, paid November Ig. 

November 16, 1,000, paid November Ig. 

November 16, 1,000, paid November Ig. 

December 4, 2,000, paid Décember 5. 

December 4, 1,200, paid December «. 

1890. 

April 28, $6,000, paid April 30. 

April 28, 8,000, paid May 1. 

April 28, 7,000, paid May 1. 

July 3, 9,000, paid July 7. 

July 3, 700, paid July 8. 

July 14, 4,000, paid July 16. 

July 25, 8,000, paid July 28. 

December 11, $3,500, W, S. Jackson and H. 
H, Yard, paid December 31. 

The total amount of the above certificates was 
$81,400. 

As a rule, the moneys or checks received, 
for which certificates of deposit were issued, 
were stated in the books, but none were stated 
as to the certificates in the foregoing schedule 
and that annexed. 

OTHER 

The following certificates of deposit were paid 
without record of money or checks received: 

One, without date, $3500, payee and indorser 
not stated, paid September 14, 1889. 

1890, 

Sept. 8, 1500, payee and indorser, Harry 
Askin, paid Sept. to. 

Sept. 22, $1500, payee and indorser, Harry 
Askin, paid Sept. 25. 

Sept. 22, $1000, payee and indorser, Harry 
Askin, paid Sept. 23. 

Nov, 18, $2000, payee and indorser, Pooley 
Brothers and Frank D. Pooley, paid Nov. 21, 
CURRENT PROFIT AND LOSS ACCOUNT FOR THE 

‘YEARS 1889 AND 1890, 
1889— Income. 
$64,926 97 
1,197 52 
————$66, 124 49 
Expenses. 
$22,984 48 
1,003 72 
53,129 98 
——-$77,118 18 


$10,993 69 


CERTIFICATES PAID. 


Discounts 
Vault rents 


Interest 
Exchange 
Expense account 


Net loss of 1889 
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Dividends, 


$16,837 50 
$27,831 19 


PaID, not earned 
Applied, from creditors’ funds 


1890—Income 
Discounts 
Exchange 
Expenses. 
Interest $18,087 74 
Bills discounted, worthless 1,503 96 
39,118 48 
————-$58,710 18 


Net toss of T8g0.............6005 -B 4,484 95 
Dividends, 


PaID, not earned $24,128 so 


Applied from creditors’ funds $28,613 45 


Recapitulation. 
$120,349 72 
135,828 36 


$15,478 64 


$56,444 64 


The foregoing results were obtained by re- 
posting the books of original entry, the entries 
therein being generally in mere skeleton form, 
without explanations, and in many instances: 
manifestly misstated for purposes of conceal- 
ment, We made such corrections as we were 
confident were warranted. 


BAD DEBTS AND ABSTRACTIONS, 


The only bad debts charged off as worthless. 
dnring the two years aggregated $1,503.96. 
They amounted, in fact, toa much larger sum, 
but were concealed in accounts that were rarely 
examined with care; if atall. E. g., two mate- 
rial items of abstractions from the bank’s cash 
were transferred thence to Due Bills account, 
in preparation for the visits of the National 
Bank Examiner, in March, 1889 and 1890, ex- 
ceeding $360,000, for the purpose of diminish- 
ing the cash-balance to be accounted for to that 
Officer. 


CONCLUSIONS OF THE EXPERTS, 


An accurate accounting at this late day would 
probably be impracticable. No copies were 
taken of letters to correspondent banks and 
bankers, whence enclosures for collection, etc., 
could now be identified and traced; not one of 
the books were complete; nearly 400 pages were 
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-at out of the ledgers for one year; fraudulent 
manipulations were of almost daily occurrence; 
abstractions of cash were falsely stated for the 
purpose of maintaining the appearance of bal- 
ances; expenses paid were, for concealment, 
posted to accounts with which they had no real 
connection; fictitivuus promissory notes were 
‘drawn andexhibited as-BONA FIDE : bills dis- 
counted, several hundred clearing house due 
bills and certificates of deposit, aggregating 
millions of dollars, were issued without memo- 


263 


randa upon their stubs, many loans were ob- 
tained upon a fictitious affidavit of the authority 
of the board of directors, and these and nearly 
all the other loans to the bank were omitted! 
in the books, and for years after insolvency it 
was concealed by falsifications and manipula- 
tions, that an exhaustive examination would 


..certainly have discovered before it was too late 


for remedy. Respectfully submitted, 


Hens & WHELEN-. 


CURRENT NEWS AND TOPICS. 


BUSINESS NOTICES. 


THE MERCHANTS’ NATIONAL Bank of St. Paul, 
Minn., has recently completed a magnificent 
new structure at the corner of Fifth and Jackson 
Streets, It is a model of marble and one of the 
five handsomest edifices in St. Paul. 

** 

THE FARMERS Deposit BANK of Montpelier, 
Indiana, opened for business October 10, 1891, 
being organized under the state law with a cap- 
ital of $25,000. The officers are John P. Mc. 
Geath, Pres: F,G. Miller, Vice Pres: J. H. Shoe- 
maker, Cashier; F. C. Neal, Assistant Cashier. 
Banks having Montpelier collections should 
send direct to this bank, instead of employing 
the circuitous methods so largely complained of. 

os 

WE regret to announce the withdrawal from 
business of the Columbus National Bank at Col- 
umbus Avenue and Ninety-fourth Street, this 
city, At a meeting of stockholders, held October 
5, it was unanimously resolved to discontinue 
operations on Ociober 15. The bank has not lost 
money, but has not been earning an adequate 
interest on capital invested, hence the determin- 
ation to cease business. The bank is fully sol- 


vent, but the locality has proved not yet ripe for 
a bank, 


THE programme of the annual convention of 
the American Bankers’ Association, to be held at 
New Orleans on November 11th and 12th, will 
include several papers by prominent New York 
bankers; the address of Morton McMichael, Jr., 
Esq., president of the association; a paper on 
‘*Wall Street,” which will touch incidentally 
upon the exportation and importation of gold, 
by Mr. George Rutledge Gibson, a member of 
the New York Stock Exchange; and a paper by 
Professor Arthur T. Hadley, of Yale College, 
upon ‘‘ Recent Railroad Legislation and its Ef- 
fect upon the Finances of the United States.” 
Other interesting papers are promised by well- 
known gentlemen in the West and South. 
Topics proposed for discussion will be ‘‘ The 
Banking System and the Currency of the Fu- 
ture,” and ‘‘Isit Practical to Have a National 
Rate of Interest?’ The dates selected are much 
later than usual, but this was necessary in order 
to secure suitable weather in a Southern lati- 
tude. The attendance promises to be large. 
The railroads east of the Mississippi and most 
of those in Texas have granted reduced rates of 
fare to the convention to those who desire to 
return by the same route that they went. Tick- 
ets can be purchased three days before the con- 
vention at any point in the territory mentioned 
to New Orleans, for which full fare is to be 
paid, a certificate being obtained at the same 
time from the ticket agent. When this certifi- 


’ cate is signed by the secretary at New Orleans, 
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it will entitle the holder to return by the same 
route to the point from which he started for 
one-third of the regular fare. The official pro- 
gramme, giving full information, will be sent 
to bankers and banks by mail. about October 
2oth. All connected with the banks of the 
country. are invited to attend the convention, 
either as visitors. or as delegates, and to bring 
their friends. and: families. It will be a good 
opportunity to visit New Orleans when the in- 
dustries of that section are in full operation. 


* 
* * 


THE New York CLEARING House.—The Clear- 
ing House Association held its annual meeting 
on October 6 and re-elected ManagerCamp. F. 
D. Tappen of the Gallatin National Bank pre- 
sided, The report of the business for the year 
ending October 1st showed the following enor- 
mous transactions: 


$34,053,698,770. 12 
1,584,635,499-80 


Total transactions. $35,638, 334,269.92 
AVERAGE DAILY TRANSACTIONS. 
$111,651, 471.39 


$116,846,997.60 
LARGEST TRANSACTIONS FOR ANY ONE DAY DURING 
THE YEAR, 
November 18, 1890 
Total transactions since organization of clearing 
house, thirty-eight years, $992,741,427,999-41- 


How could this immense volume of business 
be handled were we without the facility of a 
clearing house? What an indispensable factor, 
then, is such an institution, 

The clearing house committee reported that it 
had secured an opinion from counsel, Mr. 
Strong of Strong & Cadwallader,and Mr.Opdyke 
of Bristow, Peet & Opdyke, on the ownership of 
the property occupied by the association. This 
was to the effect that the building is owned by 
the association as a continuing body and not by 
the banks which twenty years ago advanced 
money for its purchase. Then the property cost 
$250,000, Now it is worth about $450,000. This 
opinion of the lawyers merely confirms the 
present deed of trust under which the building 
is held, 

The report was duly adopted. Theelection of 
officers and committees resulted as follows: 


Chairman—Frederick D. Tappen; 


Montague, Daniel P Flaloted, 
Committee—Gurdon G. Brinckerho 
» Hart B. Brundrett, Dumont Clarke, 
Trowbridge, B’ Seillen Stent, Men ein vel 
o le e . ° - 
win, J. F Bredevickes nreiontion Commmithes~ Cherie 
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William W. Sherman, 


enkins, William H. Onhieg, 
john . Stephens. 


S. McLean, cupemae 4 
* * 


PAYMENT OF A FoRGED LETTER OF CREDIT,+ 
1. On September 18, a dapper. young. English. 
man, well dressed and of good bearing, called 
on Laidlaw & Brothers, bankers, 14 Wall street, 
who do a large business in foreign letters of 
credit with tourists visiting this country, and 
presented a letter of credit for £5,000 which pur- 

ed to have been issued.to John Boyce by the 
ew Oriental Banking Co hoe London, an 
English correspondent of the ew York firm. 
The letter of credit was made out in the regular 
form, and on the back of it was the indorsement 
that £1,000 had been drawn against it from a 
Paris Bank and that it was still good for £4,000. 
The Englishman who presented the letter of 
credit said that he was John Boyce, that he had 
just arrived from England, and that he was just 
going West. He wanted to draw $11,000 against 
the letter of credit. 

2. The bankers were so well convinced of the 
genuineness of the letter of credit that they paid 
over the amount to the Englishman in large 
bills as requested, and the Englishman thanked 
them and took his departure. 

3. The bankers at once notified the New 
Oriental Banking Company of the transaction, 
and much to their disgust the firm received a 
cablegram in response that they had been duped 
by a swindler, as the letter of credit was a for- 


ery. ’ 
7 4. The swindled firm then reported the facts 
to Chief Inspector Byrnes, and detectives Golden 
and McNaught were detailed to hunt for the 
swindler. They discovered that three English- 
men, one of whom answered the description of 
the man who represented himself as Boyce, ar-' 
rived from England on the 18th inst, and put 
up at the Union Square Hotel, and that they left 
the next day, Boyce sailing for England, and his 
two companions going to Canada. The latter 
were traced to Montreal, but they could not be 
molested there, as there was no evidence 
that they had been concerned in the swindle. 
The Scotland Yard authorities were communi- 
cated with, and from the description cabled of 
the man calling himself Boyce, they identified 
him as Henry Damarais, a clerk who had been 
at one time employed in the office of the New 
Oriental Banking Company, but had decamped 
from England and had taken refuge in France. 
Damarais was traced to Paris, where he was 
arrested a few days ago by one of M. Giron’s 
detectives at the request of Inspector Byrnes. 
He is reported to have made a full confession, 
and it is expected that other arrests may follow. 
Damarais is detained in Paris, and the neces- 
sary papers are preparing for his extradition to 
this country. tective McNaught will be 
sent to Paris to bring him back to this city for trial. 
5. Reflection. If the order of events above 
related had been slightly transposed and (3) in- 
quiry or notification to the London bank had 
preceded (2) 1 hee founded on belief in gen- 
aineness and identity, a simple and natural pre- 
caution, the consequent loss and trouble would 
have been avoided. 
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